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SUPERIOR COURT OF NEW JERSEl

WOLF"F" & SAMSON PC COUNTY OF HUDSON . 
One Boland Drive CIVil DIVISION #1 
West Orange, NI 07052 
(973) 325-1500 

Attorneys for Plaintiff 
SHG Hoboken Urban Renewal Associates, LLC 

SHG HOBOKEN URBAN RENEWAL 1 SUPERIOR COURT OF NEW JERSEY 
ASSOCIATES, LLC, ILAW DIVISION: HUDSON COUNTY I

r IDOCKETNO·~/..L/f"P /'/8i Plaintiff, . :I. I Civil Action 

.l VS. 

il",. 
I 

ICOMPLAINT AND JURy DEMAND 
.. THE CITY OF HOBOKEN, NEW JERSEY, 

! 
Defendant. I 

Plaintiff SHO Hoboken Urban Renewal Associates, LLC ("SHG"), by way of 

complaint against the Defendant City of Hoboken, New Jersey ("C.ity"), states as follows: 

INTRODUCTION 

1. This act~on arises from the material breach by the City of a contract for the sale 

of real property designated as Block 1, Lot 1 on the Office Tax Map of the City of Hoboke~ 

and commonly known as the "Public Works Garage Site" (the "Premises") to Plaintiff SHO° in 

.. connection with the pl~ed redevelopment. of the Premises by SHG. 

2. Pursuant to the terms of the Purchase arid Sale Agreement between the parties, 

the City was obligated, at its sole cost and expenSe, to investigate and remediate certain .. ~, ' 

environmental conditions existing on the Premise and to obtain certain apRrovals from the New 

1ersey Department of Environmental Protection ("NJDEP") including, among other things, a 

site-wide No Further Action letter for soils and an approved Remedial Action. Workplan for 

groundwater. The City was required to secure the NJDEP· approvals and remediate the 

Premises to non-residential standards as a condition ofclosing. 
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3. Despite having over two years to conclude an environmental investigation and 

remedi~te the Premises, the City failed to act diligently and und~rtake any and all commercially 

reasonable efforts to obtain the requisite NJDEP approvals and to otherwise ensure that the 

environmental concerns on the Premises were properly addressed. 

4. In addition, in seeking the NJDEP approvals, the City, with knowledge and 

notice, submitted information and reports to the NJDEP that mischaracterized the results of the 

investigations and ignored the regulatory requirements of the NJDEP-- as well as the advice of 

its own governmental consultants-- in an effort to fraudulently obtain the approvals by the 

Closing Date. 

5. Three days priorto the closing, when it was readily apparent that the City could 

not obtain the necessary NJDEP approvals or meet other conditions required to be completed 

by the closing date, the City p~sed a resolution unilaterally terminating the Purchase and Sale 

Agreement and Redevelopment Agreement under the guise that SHG breached the Purchase 

and Sale Agreement. Thereafter, the City failed to appear at the closing where SHG appeared 

at the scheduled time and location ready, willing and able to conclude the sale. 

6. Accordingly, this action is brought to: (i) compel the return of SHG's deposit of 

$2,550,000 plus accrued interest currently being held in escrow by the law fIrm of Ansell, 

Grimm & Aaron; (ii) compel the return of any and all fees paid by SHG to the City, including 

the City Fee of $200,000; (iii) for court costs and reasonable attorney's fees; and (iv) for such 

other relief as this Court deems appropriate. 

PARTIES 
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June 30, 2008, SHG deposited $2,550,000 of the Purchase Price ("Deposit Monies") in escrow 

with the law finn of Ansell, Grimm & Aaron (flkla Ansell, Zaro, Grimm & Aaron) as escrow 

agent, with the balance of the Purchase Price due at closing. See Exhibit A at § 2. 

13. The Closing Date for the Purchase and Sale of the Premises was originally 

scheduled to occur no later than May 31,2010, but was extended upon the City's insistence to 

August 13,2010 ("Closing Date"). 

B. The City's Environmental Obligations and Requirement to Vacate the Premises 

14. Section 5 of the PSA imposed upon the City continuing environmental 

investigation and compliance obligations related to the remediation ofthe Premises. 

15. Specifically, prior to the Closing Date, the City was contractually required, at its 

sole cost and expense, to cause the Premises to be remediated to non-residential standards 

and/or to obtain a Deed Notice or similar document approved by the New Jersey Department of 

Environmental Protection ("NJDEP"), together with an associated site-wide No Further Action 

letter for soils and an approved Remedial Action Work Plan for groundwater, which could 

include the institution.of a Classification Exception Area of indetenninate length (collectively, 

"Seller's Environmental Approvals."). See Exhibit A at § S(c). 

16. Alternatively, the City could complete the remediation of soils by completing all 

activities such that the only remaining condition to obtaining the Environmental Approvals was 

the construction of environmental controls in conjunction with development and recording an 

NIDEP approved Deed Notice. 

17. The remediation of the Premises and the receipt of Seller's Environmental 

Approvals was an express condition precedent to Closing. See id. at § 6(a)(iii). 
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18. In connection with the City's continuing environmental investigation and 

compliance under Section 5 of the PSA, and in accordance with an Access Agreement 

materially consistent with the form ofagreement attached to the PSA as Exhibit C, SHG and/or 

its agents, contractors, engineers, attorneys, employees. invitees and representative had the 

right. at reasonable times and upon reasonable notice to the City. to have physical access to the 

Premises to conduct, at SHG's sole cost and expense, any and all studies, investigations and 

tests, including, but not limited to, environmental studies (i.e., soil and groundwater sampling), 

drainage stv-dies, surveying studies, engineering studies, geo-technical studies, and physical 

inspections of the land. buildings and improvements located at the Premises (collectively, the 

"Physical Inspections"). See Exhibit A at § S(b). SHG's right to perform such investigation 

was not limited in time or scope by the PSA. 

19. The City was required to coordinate the satisfaction of its obligations pursuant 

to Section S(c) of the PSA and its receipt of the Environmental Approvals, with SHG and 

SHG's environmental consultant. See Exhibit A at § Sed). 

20. The City was further required to use reasonable efforts to provide SHG with any 

prospective submissions to the NJDEP at least ten (10) days prior to such submission for 

SHG's review and comment, and to review and consider the incorporation ofSHG's comments 

in good faith. See id. There was no corollary provision in the PSA imposing similar 

obligations upon SHG. 

21. The City was also required to notify SHG of any meetings or substantive phone 

calls with NJDEP or any other applicable governmental agency concerning the City's 

Environmental Approvals at least ten (10) business days prior to such meetings or phone calls, 

and if such notice was not possible or practicable, as soon as possible. SHG had the right to 
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attend and participate in such meetings or phone calls to the extent pennitted by the applicable 

governmental agency or official. Again, there was no corollary obligation in the PSA imposing 

similar obligations upon SHG. 

22. The City was obligated to completely vacate the Premises by the Closing Date, 

i.e. by August 13, 2010. 

23. In the event the City could not satisfy the express conditions precedent to 

Closing, including but not limited to remediating the Premises to the level specified in Section 

5(c) and receiving the Seller's Environmental Approvals, then SHG would be entitled to, 

among other things, the immediate return of the Deposit Monies and City Fee. See id. at § 

6(b); § 15(b). 

24. Specifically, the PSA provides the following remedies for SHG in the event of a 

breach by the City: 

In the event that [the City] is in breach or default of this 
Agreement, and same remains uncured for a period of ten (10) 
days following notice thereof from [SHG], [SHG] shall have the 
right to .... tenninate this Agreement by written notice delivered 
to [the City] on or before the Closing Date, and thereafter have 
the Deposit Monies, together with any accrued interest, and the 
City Fee (as defined in the Redevelopment Agreement) 
immediately returned to it, and all of the . obligations of the 
respective parties hereunder shall terminate .... 

Exhibit A at § 15(b). 

25. The PSA further provides that if either party initiates a lawsuit under Section 15, 

"the prevailing party shall be entitled to court costs and reasonable attorneys' fees." Id. at § 

15(c). 
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26. As set forth below, the City failed to comply with its contractual obligations and 

SHG is now entitled to the return of the Deposit Monies, with accrued interest, and the City 

Fee. 

C. 	 SHG's Environmental Due Diligence 

27. As contract purchaser and redeveloper of the Premises, SHG had an interest in 

ensuring and verifying that the City appropriately remediated the Premises in accordance with 

the City's contractual obligations and all applicable laws and regulations. 

28. SHG's interest in complete and appropriate remediation stemmed from its 

legitimate concerns over the health and safety of the various workers that it would hire or retain 

to ultimately redevelop the Premises, the health and safety of the future residents, employees 

and neighbors of the redeveloped Premises and its economic interest in avoiding costly and 

time consuming construction delays in the planned redevelopment. 

29. Accordingly, in connection with its contractual rights to engage in 

environmental due diligence upon the Premises, in February 2008, SHG retained H2M 

Associates, Inc. ("H2M") to perform environmental consulting and investigatory services upon 

the Premises. 

D. 	 The City Fails to Diligently Conduct the Environmental Investigation and 
Remediation of the Premises 

30. Despite an obligation to diligently undertake and complete the environmental 

investigation and remediation of the Premises, the City failed to take the necessary measures to 

timely investigate the Premises and remediate the obvious environmental hazards associated 

with the Premises. 

31. Although it had over two (2) years to complete the investigation and remediation 

to obtain the Environmental Approvals, the City delayed implementation of required 
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investigatory and remedial activities, and submission of the corresponding reports, repeatedly 

ignored SHG's constructive comments, ultimately necessitating out of desperation, the 

submission of incomplete, false and misleading reports to the NJDEP through the final days 

before the scheduled Closing Date. 

32. Indeed, the City was aware of various environmental issues from prior studies 

that occurred several years before the PSA was even signed. The environmental investigation 

of the Premises actually began at least as early as 2002 with the removal of underground 

storage tanks and continued with the performance of additional sampling at the direction of 

NJDEP in 2006 (nearly a year after receiving NJDEP direction). In a May 6, 2005 letter report 

to Joseph Peluso, Hoboken's Director, Environmental Services, titled "Phase I Environmental 

Site AssessmentlPreliminary Assessment & Limited Subsurface Investigation (annexed hereto 

as Exhibit C), additional investigation was recommended for various Areas of Concern 

("AOC"), including potential underground storage tanks ("UST") in the sidewalk and the 

exterior catch basins. However, on page 9 of the Site InvestigationlRemedial Investigation 

Report, dated June 2006, two (2) years before the PSA was even signed, the City's consultant 

states that this work had been "deferred." A copy of the June 2006 Site InvestigationlRemedial 

Investigation Report ("2006 Report") is annexed hereto as Exhibit D. 

33. Additionally, the 2006 Report states that the sub-grade hydraulic lifts were 

"abandoned," which indicated that the City knew that the lifts were present, whereas they were 

subsequently mischaracterized as "former hydraulic lifts" in the May 2009 P AJSIJR1IRAWP 

that the City submitted to the NJDEP. 

34. As discussed herein, these issues have still not been resolved years later. 
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35. Even though SHG specifically raised investigatory and remedial issues that 

would necessarily need to be addressed to garner NJDEP approvals, the City repeatedly ignored 

SHG's recommendations and knowingly and intentionally made submissions that were at best 

incomplete and not in accordance with applicable NJDEP regulations, or purposefully false, 

misleading and fraudulent. 

36. As such,· the NJDEP often required the City to undertake the very same 

investigations andlor remediations previously recommended by SHO, oftentimes months later, 

resulting in the City's failure to timely obtain NJDEP approvals. Notably, with the exception 

of the 2002 removal of the regulated USTs and obtaining groundwater monitoring permits, the 

City did not require NJDEP approval for its investigatory and remedial work. Thus, the City 

could have avoided unnecessary delay resulting from awaiting NJDEP approval of various 

proposals. 

37. Further, several of SHG's recommendation that were initially ignored by the 

'City were subsequently required by the NJDEP and the City could have avoided unnecessary 

delays had it heeded SHG's material and technically appropriate recommendations. 

(i) The City Ignores Most ofSHG 's Initial Recommendations in 2008 

3S. In May 200S, H2M commenced a Preliminary AssessmentlPhase I 

Environmental Site Assessment ("ESA") on the Premises. 

39. Based on H2M's ESA, SHG's environmental consultant identified twelve (12) 

AOCs on the Premises, which it set forth in a report dated October 27, 2008 (the "H2M Initial 

Report"). H2M recommended further investigation for seven (7) of those AGCs, including 

suspected USTs along Willow and Park Avenues, hydraulic lifts, storm sewers, historic fill, 

concrete staining, the compressor vent discharge and floor drains. 
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40. The H2M Initial Report was shared with the City in October 2008; however, the 

City did not agree with H2M's recommendations for further investigation of the floor drains, 

concrete staining, underground storage tanks and associated piping, storm sewer collection 

systems and compressor vent discharges. A copy of SHG's October 27,2008 email and H2M 

Initial Report is annexed hereto as Exhibit E. Interestingly, while the City disputed many of 

H2M's recommendations in the Initial Report, the City's environmental consultant had made 

some of these same recommendations in 2005 and 2006. 

41. The City initially ignored most of the recommendations in the H2M Initial 

Report, agreeing to undertake an additional investigation of only two (2) of these AOCs (the 

hydraulic lift and historic fill area). 

42. In a meeting with the City on November 3, 2008, the City agreed to investigate 

several additional AOCs, including the catch basins, floor drains, concrete staining and 

groundwater. The proposed scope of work was provided to SHG on November 5, 2008 and 

approved on that same day. However, the City did not agree to undertake further investigation 

relating to the USTs (AOC 2D and AOC 2E) or the compressor vent discharge. 

43. The City's repeated refusal to investigate these known AOCs in a timely and 

responsible manner resulted in its ultimate inabili,ty to satisfy its contractual obligations. 

(U) The City Submits an Incomplete P AlSIIRlIRA WP to NJDEP 

44. On January 16, 2009, the City provided SHG with a draft of its environmental 

consultant's draft Preliminary Assessment ("PA")! Site Investigation ("SI")! Remedial 

Investigation ("RI")! Remedial Action Work Plan ("RAWP'') for the Premises. 
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45. Although the PSA provided SHG ten (10) days to review and conunent upon 

any proposed submissions to the NJDEP, the City demanded SHG's conunents within five (5) 

days, i.e. by January 21,2009. 

46. SHG provided the City with H2M's specific comments on January 20,2009 and 

requested that these comments be incorporated into the submission to the NJDEP. H2M again 

recommended further environmental investigation, including investigation into the suspected 

USTs and concrete staining. H2M also stated that the 2006 Site Investigation Report/Remedial 

Investigation Report should be submitted to the NJDEP. A copy of SHG's January 20, 2009 

email to the City with exhibits is annexed hereto as Exhibit F. The City ultimately included the 

data from the 2006 Report in a May 2009 submission (see ,50-51, infra), but revised the 

description of certain observations that were made during the removal of certain USTs. 

47. On February 2, 2009, at 5:13 p.m., the City circulated another version of the 

PAfSIIRIlRAWP, which purported to incorporate SHG's comments and informed SHG that the 

City intended to finalize and send it to the NJDEP on February 5,2009 and requested any final 

comments within two (2) days - by February 4,2009. 

48. Although the City incorporated minor changes into the revised draft, it did not 

agree to any additional investigation associated with the suspected USTs (AOC 2D and 2E). 

49. Furthermore, the City failed to provide SHG with a copy of the Preliminary 

Assessment Report ("PAR") that was being attached as an exhibit to the P AlSIJRIIRAWP. 

50. On February 3,2009, SHG requested a copy ofthe PAR to review and comment 

upon. 

51. On February 4, 2009, the City's environmental consultant provided SHG with 

final copies ofthe Preliminary Assessment summary, PA Report Form (Appendix A) and Areas 
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of Concern Descriptions (PA Report Appendix A). At that time, the City did not provide SHG 

with the remaining appendices, claiming that they were too voluminous to be distributed. 

52. On February 5, 2009, SHG provided the City with specific comments to the text 

of the RAWP and PAR. SHG also included general comments which it believed warranted 

further revisions to the report and which SHG hoped would assist in attaining the Parties' 

mutual objective of a submission that satisfactorily addressed all issues in order to expedite the 

remediation process. 

53. When no response to these comments was forthcoming, on February 11, 2009, 

SHO inquired as to the status of the ·report and the incorporation of SHO's specific and general 

comments. When no response was forthcoming to this follow up email, on March 13, 2009, 

SHO's environmental counsel again inquired as to the incorporation of these additional 

comments. In response, the City, through its environmental counsel, represented that it would 

respond the following week. 

54. Over five (5) weeks after SHG submitted its comments to the P NSIIRIIRAWP, 

and after two follow up emails by SHG, on March 18, 2009, the City finally responded to 

SHO's comments on the draft report and submitted a revised draft report. 

55. On or about March 24,2009, the City submitted further revisions to the Report 

for SHO's review and comnient. 

56. On April 3, 2009, the City represented that its environmental consultant's 

Report would be filed with the NJDEP the following week and that it would send SHO a copy 

of that submission. 

57. Contrary to its representation, the City did not file a report with the NJDEP the 

following week. 
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58. In fact, upon information and belief, the Citydid not file the full report with the 

NJDEP until May 11,2009. In that [mal report, the City incorporated only minor changes and 

did not agree to any additional investigation associated with the suspected USTs (AOC 2D and 

2E) on the Premises. Notably, the report proposed sampling both exterior catch basins, but the 

City had only sampled one (1) basin. Moreover, upon information and belief, the sampling had 

been conducted in February 2009, nearly three (3) months prior to the submission of the final 

report to the NJDEP, yet the data was omitted from the report. 

59. On May 28, 2009, SHG sent an email to the City's environmental counsel 

noting that the City's 2006 Phase I ESA recommended additional investigation concerning 

potential USTs and inquired as to why the more recent report recommended no additional 

investigation and the basis for the City's changed recommendation for the USTs. The City did 

not respond to this inquiry. 

(iii) November 2009 NJDEP Meeting 

60. On November 20, 2009, the City informed SHG that the NJDEP scheduled a 

meeting for November 25, 2009 to discuss the City's submission and asked SHG if it would 

like any of its representatives to attend this meeting. 

61. In the November 20, 2009 email, for the first time, the City provided SHG with 

documents which indicated that additional indoor air testing was performed in February 2009. 

The City had failed to provide SHG with the required notice prior to the testing or the results of 

that testing. 

62. On November 24, 2009, SHG advised the City that it was reviewing the 

spreadsheet that the City sent to the NJDEP in preparation for the meeting. SHG advised that it 
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) 

did not understand why the City recommended deferring investigation ofpotential USTs under 

the sidewalks until redevelopment activities commenced. 

63. SHG reminded the City that the PSA required the City to deliver a No Further 

Action letter for all soil AOCs and that if the investigation of these AOCs was deferred until 

development, then the City would not satisfy this contractual requirement. SHG requested an 

explanation for this discrepancy. 

64. The City did not respond to these inquiries. 

65. On November 25, 2009, the Parties met with NJDEP officials to discuss the 

PAfSIIRIIRAWP. During the meeting, NJDEP required additional investigation andlor data 

review of the USTs (AOC 2D and 2E), the interior floor drains, the hydraulic lifts and the catch 

basins, all of which had previously been recommended by SHG. fudeed, much of this work 

had been recommended to the City by its own consultant in the 2005 Phase I Report. Further, 

data obtained approximately nine (9) months earlier with regard to the hydraulic lifts was not 

discussed with the NJDEP at the meeting, and had still not been submitted to the NJDEP. 

66. On or about November 30, 2009, SHG requested copies of emails and other 

documents between the City's environmental consultant and the NJDEP that were not 

previously provided to SHG. SHG further requested copies of the data related to additional 

work performed in AprillMay 2009 without SHG's knowledge. SHG requested that the City 

include its environmental counsel on all correspondence or communication with the NJDEP 

and to provide him with an opportunity to review all draft submissions to the NJDEP, as 

required by the terms of the PSA. 
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67. On December 3, 2009, at 7:41 p.m., the City provided SHG with a draft letter 

report concerning the 2009 testing activities at the Premises that was requested by the NJDEP 

and demanded that SHG provide its comments by the next day at noon. 

68.. Despite the fact that SHG was permitted ten (10) days to review and comment 

upon any proposed submissions to the NJDEB, the following day, on December 4, 2009, SHG, 

through its environmental consultant and counsel, provided various comments to the proposed 

NJDEP submission. A copy of December 4, 2009 email from Robert Crespi, Esq. to City 

representatives is annexed hereto as Exhibit G. 

E. The NJDEP Determines that Additional Environmental Investigation is Required 

69. On or about December 7, 2009, the NJDEP requested a site inspection of the 

Premises. 

70. Based upon that site inspection, the NJDEP determined that additional 

investigation was required for the storm drains (catch basins) in the parking lot, hydraulic lifts, 

the oiVwater separator (not previously identified as an AOC by the City), and the suspected 

USTs (AOC 2D and 2E) in the sidewalk. SHG had previously recommended investigation 

into these issues more than six (6) months earlier. Further, the City had previously falsely 

certified in the P AlSIlRIlRA WP that there were no oiVwater separators on the Premises. 

71. On or about December 15, 2009, the City advised SHG of these additional 

required investigations, which were conveyed to the City through discussions between the· 

NJDEP and the City's environmental counsel. The City advised that the NJDEP would 

conduct additional inspections/samplings on December 16 and 17, 2009. 
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72. Upon receipt of the December 15, 2009 email, SHG objected to the continuing 

discussions between the City and NJDEP without SHO's knowledge and reminded the City of 

its obligation to include SHG on any communications with the NJDEP. 

73. Additional investigation/sampling on the Premises occurred on December 16

17,2009 and in February 2010. 

74. On or about Thursday, May 6,2010, nearly three (3) months after the sampling 

activities, the City provided a final draft Remedial Action Report/Remedial Action Work Plan 

with the results of the December 2009 and February 2010 sampling/excavation work at the 

Premises. Despite the bulk of this report (in excess of 1,000 pages) and the contractual 

requirement that the City provide SHG with ten (10) days to review and comment upon any 

proposed NJDEP submissions, the City requested that SHG provide comments by the close of 

business on Tuesday, May 11, 2010. 

75. SHG provided comments on this proposed submission on May 14, 2010. In its 

response, SHG's environmental consultant identified several significant deficiencies with the 

proposed submission that would likely result in the NJDEP 's rejection of either the entire report 

or, at a minimum, the majority of the conclusions and recommendations contained therein. A 

copy of SHO's environmental counsel's May 14, 2010 email and H2M's May 14, 2010 

correspondence is annexed hereto as Exhibit H. 

76. H2M's May 14, 2010 comments highlighted significant areas of concern about 

the City's proposed report and noted that a comparison of the RARIRAWP to the New Jersey 

Department of Environmental Protection Technical Requirements for Site Remediation 

("NJDEP Tech Regs") had revealed several issues that SHG felt would result in the NJDEP's 
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rejection of the submission, which would delay the completion of the remediation. See Exhibit 

H. 

77. By email dated May 20,2010, SHG's environmental counsel followed up on the 

City's response to SHG's comments to the draft report and asked when the City would provide 

its response to SHG's comments. SHG's environmental counsel further requested confirmation 

that the report would not be submitted until after SHG received the City's comments and the 

parties had an opportunity to discuss. 

78. On May 21, 2010, pursuant to the PSA, the City scheduled a Closing Date for 

August 13, 2010 at 11:00 a.m. In that correspondence, the City represented that it would be 

"prepared to meet its obligations under the agreement prior to that time." 

79. SHG's environmental counsel made numerous attempts to discuss SHG's 

comments to the report with the City's environmental counsel. 

80. The City did not respond to these numerous attempts until an email dated May 

25,2010, from the City's environmental counsel wherein the City informed SHG that it would 

proceed with filing the RARJRA WP with only one of SHG's comments incorporated into the 

revised submission. 

81. Upon receipt of that email, SHG's environmental counsel informed the City that 

the revised report did not address SHG's material and technically appropriate concerns and 

. requested that the report not be submitted until the parties had an opportunity to further discuss 

the disputed issues. 

82. The City curtly responded that the RARJRA WP report would "be submitted to 

NJDEP as stated." 
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83. SHG then requested complete copies of the report along with the submission 

letter. SHG also inquired if the NJDEP ever issued a report from the December 7, 2009 site 

inspection and whether the NJDEP had seen the post-excavation ~esults for the hydraulic lift 

investigation. 

84. On or about May 28,2010, the City unilaterally submitted the Remedial Action 

ReportlRemedial Action Work Plan to the NJDEP without incorporating the majority of SHG's 

material and technically appropriate comments. Notably, although the hydraulic lift 

investigation revealed soil quality well in excess ofNJDEP standards and SHG commented that 

this contamination would require delineation pursuant to the NJDEP Tech Regs, the City 

ignored SHG's recommendation for delineation. 

85. Concerned with the City's material and purposeful omissions from the 

RARIRA WP that it unilaterally submitted to the NJDEP, SHG sought to arrange a conference 

call with the NJDEP to discuss its concerns with the City's remediation efforts. 

86. By letter dated June 10, 2010, the City notified SHG of a purported pending 

breach of the PSA as a result of the scheduled telephone conference between SHG and the 

NJDEP. However, in this purported Notice of Pending Breach of Contract, the City failed to 

identify what provision of the PSA SHG was purportedly violating. 

87. In response, by letter dated June 14, 2010, SHG advised the City that it could 

participate in the telephone conference on June 17,2010 and requested that the City identify the 

provision in the PSA prohibiting a discussion between SHG and the NJDEP. A copy of the 

June 14,2010 letter from Francis X. Regan, Esq. to Gordon N. Litwin, Esq. is annexed hereto 

as Exhibit L Notably, to date, the City has yet to advise SHG as to what PSA provision was 
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purportedly violated since there is no provision prohibiting SHG from having ex parte 

communications with the NJDEP. 

88. In that letter, SHG further advised the City that on numerous occasions, the City 

has admitted that it had ex parte communications with the NJDEP concerning the 

environmental remediation, without first informing SHG of such communications, or providing 

SHG with. the opportunity to participate in that meeting. SHG advised that such 

communications constitute a clear breach of section 5(d) of the PSA and provided notice to the 

City of such breach. See id. 

89. SHG further responded to the City's notices of pending or potential breaches of 

contract by letter dated June 25,2010. A copy of the June 25,2010 letter from Francis Regan, 

Esq. to Gordon Litwin, Esq. is annexed hereto as Exhibit J. In that letter, SHG demanded that 

the City withdraw its June 11 and June 18, 2010 notices of pending or potential breaches of 

contract since such breaches do not exist nor have they occurred. 

90. A conference call with representatives from the NJDEP, SHG and the City 

occurred on June 17,2010 to discuss open issues concerning the Premises. The conference call 

was arranged by the City. During this call, the NJDEP indicated that, as predicted by SHG's 

environmental consultant, additional investigation and remediation of the Premises was 

required. 

91. Following that telephone conference, SHG's environmental counsel infonned 

the City that it would provide a summary of the telephone conference with the NJDEP and 

requested a draft of the scope of work to implement the NJDEP's requirements and an 

implementation schedule. SHG further advised the City that it would be providing a scope of 

work for additional due diligence sampling. 
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92. ill response to this email, on June 18,2010, the City issued a purported Notice of 

Additional Potential Breach of Contract, claiming that SHG did not have any right of physical 

access to the Premises, that the City would not be preparing a scope of work and that SHG 

could not submit minutes to the NJDEP ofthe conference call. 

93. By letter dated June 22, 2010, SHG responded to the City's grossly mistaken 

and misleading position and interpretation of the PSA set forth in the June 18, 2010 

correspondence and specifically rejected the City's attempt to re-write the PSA. SHG further 

discussed why it believed additional investigation was required. A copy of the June 22, 2010 

letter from Robert Crespi, Esq. to Gordon Litwin, Esq. is annexed hereto as Exhibit K. 

94. Specifically, SHG (1) confirmed that it did not state that it intended to submit 

minutes to the NJDEP even though the PSA does not forbid such action; (2) reminded the City 

that Section 5 of the PSA expressly authorized SHG access to the property to conduct 

environmental investigation activities; and (3) that the City continued to misinterpret the 

language of the PSA in that the City, not SHG, was prohibited from any ex parte 

communications with the NJDEP. 

95. As requested by the NJDEP, on June 24, 25, and 26, 2010, additional field 

activities occurred on the Premises. Contrary to the terms of the PSA, the City forbade SHG's 

environmental consultant from using a photoionization detector ("PID") to examine soil, 

discussing his observations, or.even touching the soil or taking pictures of the activities. 

Notably, none of these investigatory actions would have interfered with the City's work in any 

way. SHG demanded that the unreasonable and prohibited restrictions be removed. While 

pictures were ultimately permitted by the City, the City refused to lift the other restrictions in 

contravention of the PSA. 
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96. As a result of the June 2010 field activities, additional conditions were 

discovered that required remedial action by the City. As a result, the City was to prepare a 

Supplemental Remedial Action Report ("SRAR") to document the field activities. The City 

was to forward the SRAR to SHG for review and comment before submission to the NJDEP. 

97. By letter dated June 25, 2010, the City issued yet another misleading and 

frivolous Notice of Additional Potential Breach of Contract to SHG claiming, among other 

things, that SHG had no right to even be present during the additional remedial work. 

98. By letter dated July 7,2010, SHG responded to the City's June 25, 2010 letter, 

denying that it had violated the PSA in any manner. In that letter, SHG advised that "[i]f the 

City had performed its obligations in a timely manner, its obligations would have been satisfied 

well in advance of the closing date." A copy of the July 7, 2010 letter from Robert Crespi, Esq. 

to Gordon Litwin, Esq. is annexed hereto as Exhibit L. 

99. On July 16,2010, the City advised that it would be sending SHG its SRARdraft 

on July 19,2010 for SHG's review and comment. 

100. Interestingly, despite its representation that a draft SRAR would be forthcoming 

on July 19, 2010, on the morning of July 19,2010, the City advised SHG that additional soil 

sampling would take place on July 20,2010. 

101. By email dated July 19, 2010 at 2:02 p.m., the City provided a draft SRAR to 

SHG for AOC-lO. The City requested comments by close of business on July 20,2010. 

102. By letter dated July 19, 2010, SHG responded to the City's request for 

comments within one business day. SHG noted that if "the City had been reasonably diligent 

in carrying out is environmental remediation activities rather than waiting until the last 

moment, not only would there by more than sufficient time for [SHG] to review and comment 
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on all submissions in accordance with the time periods set forth in the PSA, but it is likely that 

the City would have had its [No Further Action letter] long ago." SHG advised the City that it 

would review the draft SRAR in good faith and provide written comments on or before July 29, 

2010. SHG also advised that to "the extent the City fails to abide by the terms of the PSA and 

submits the SRAR prior to receipt ofSHG's comments (or alternatively, to the extent SHG fails 

to submit its written comments on or before July 29, 2010, the City submits the SRAR before 

the end of business on July 29, 2010), notice is hereby given that the City will be in material 

breach of the PSA and that SHG will seek such remedies against the City as are necessary and 

appropriate." A copy of the July 19, 2010 letter from Robert Crespi, Esq. to John Scagnelli, 

Esq. is annexed hereto as Exhibit M. 

103. By letter dated July 20, 2010, the City advised SHG that it would accept 

comments on the draft SRAR until the close of business July 21, 2010 and would file the 

SRAR on July 22,2010. 

104. By letter dated July 21, 2010, SHG responded to the City'S July 20, 2010 and 

outlined the continued short falls in the City's investigation. In addition, SHG objected to the 

City's demand of a 24 hour turnaround by SHG and its consultants to review the SRAR when 

the City took in excess of three weeks from the completion of the AOC-IO supplemental 

remediation activities to issue a draft of the report. Notwithstanding the City's continued bad 

faith and unreasonable demands, SHG requested that its environmental consultant expedite its 

review of the draft report and indicated that it would provide comments by July 23, 2010, only 

four (4) days after receiving the report. A copy of the July 21,2010 letter from Robert Crespi, 

Esq. to Gordon Litwin, Esq. is annexed hereto as Exhibit N. 
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105. On July 23,2010, SHO provided its comments on the draft SRAR and asked the 

City when it wished to discuss or review any of the comments prior to submission to the 

NJDEP. SHO noted that it expected to receive confinnation of which comments would or 

would not be included in the final submission to the NJDEP prior to its actual submission, and 

the reasoning behind the exclusion of any such comments. A copy of the July 23,2010 letter 

from Robert Crespi, Esq. to John Scagnelli, Esq. with exhibits is annexed hereto as Exhibit O. 

The main dispute involved the City's failure to properly characterize free product observed on 

the water in the hydraulic lift excavation. 

106. On July 27, 2010, SHO's environmental counsel followed up with the City's 

environmental counsel since it did not receive any response to SHG's comments and inquired 

as to when the City wished to discuss the comments. 

107. On July 30, 2010, the City provided its environmental consultant's response to 

SHO's comments, which ignored many material and technically. appropriate comments by 

SHG's environmental consultant and only incorporated minor revisions and mischaracterized 

the free product observed on the water in the hydraulic lift excavation as "dark liquid." 

108. On August 2,2010, the City submitted the technically deficient and fraudulent 

SRAR with supporting documents to the NJDEP. 

109. On August 3,2010, SHG expressed its concern regarding the City'S approach to 

the investigation, and in particular, to the City'S environmental consultant's mischaracterization 

of the observations in the field. SHG could not let the City's mischaracterizations and failure 

to appropriately investigate the Premises stand and, therefore, demanded that the City schedule 

a conference call with the NJDEP to insure that the NJDEP considers all of the relevant facts. 

SHG advised the City that if it did not respond, then SHO would schedule the conference call 
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and invite the City to participate. A copy ofthe August 3, 2010 letter from Robert Crespi, Esq. 

to John Scagnelli, Esq. is annexed hereto as Exhibit P. 

110. By letter dated August 4, 2010, the City advised that it did not believe a 

teleconference with the NJDEP was either necessary or beneficial and refused to participate in 

such a teleconference. 

111. Accordingly, on August 5, 2010, SHG, through its environmental counsel, 

provided the NJDEP with additional information as it believed that the City's submission was 

deficient and incomplete and did not comply with applicable regulations. A copy of the 

August 5, 2010 email from Robert Crespi, Esq. to NJDEP officials with exhibits is annexed 

hereto as Exhibit Q. Notably, this submission included the City's responses to SHG's 

comments. 

112. On August 5, 2010, the City issued a Notice of Breach of Contract as a result of 

SHG's submission of additional information to the NJDEP. 

113. In response to the City's purported Notice of Breach of Contract, SHG advised 

the City that it continued to misinterpret and misstate the rights and obligations of the parties to 

the PSA and reminded the City that SHG had no choice but to submit the necessary information 

to the NJDEP, as was its right in order to protect its contractual interest and the interest of the 

public. A copy of the August 5, 2010 letter from Robert Crespi, Esq. to Gordon Litwin, Esq. is 

annexed hereto as Exhibit R. 

F. The City's Wrongful Termiuation of the PSA and RDA 

114. Recognizing that it would be unable to satisfy its contractual obligations under 

the PSA as a result of its ongoing dilatory and fraudulent conduct, on August 9, 2010, the 
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City's Mayor convened a Special Emergency Meeting of the Hoboken City Council for August 

10,2010 regarding the upcoming Closing Date for the Premises. 

115. Despite the fact that SHG had consistently provided prompt, reasonable 

feedback with respect to the investigation of the Premises· and in an obvious attempt to 

wrongfully shift the blame to SHG for the City's ongoing mishandling of· its contractual 

obligations, at the Special Emergency Meeting, the Hoboken City Council, acting as the 

Redevelopment Agency for the City, passed a resolution by a vote of 5-3 declaring SHG in 

breach ofcontract. A copy of the August 10,2010 Resolution is annexed hereto as Exhibit S. 

116: By letter dated August 11,2010, the City provided SHG with Notice of Contract 

Termination for both the PSA and RDA due to "a material and incurable breach committed by 

SHG." 

117. In response to the City's purported unilateral termination of the PSA and RDA, 

SHG advised the City that its grounds for the attempted termination of these agreements were 

specious and lacking in legal or factual basis. SHG reiterated that it never acted in bad faith or 

interfered with the City's ability to obtain the Environmental Approvals. SHO advised the City 

that it was ready, willing and able to close pursuant to the terms of the PSA on August 13, 2010 

at 11:00 a.m. SHG warned the City that if it failed to appear and satisfy all conditions 

precedent to closing, it would be in breach of the PSA and pursuant to Section 15(b)(ii), SHG 

would be entitled the immediate return of the City Fee paid by SHG to the City and the Deposit 

Monies, with interest, being held by the law firm of Ansell, Grimm & Aaron as escrow agent. 

A copy of the August 12, 2010 letter from Francis Regan, Esq. to Gordon Litwin, Esq. is 

annexed hereto as Exhibit T. 

G. The City's Failure to Satisfy its Contractual Obligations 
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118. On August 13,2010, SHG's representatives appeared for the Closing of the PSA 

and were ready, willing and able to close on the purchase and sale of the Premises. In 

furtherance of its continued bad faith and wrongful unilateral termination of the PSA and RDA, 

the City failed to appear at the Closing. 

119. The City failed to obtain the required Environmental Approvals on or prior to 

the Closing Date. 

120. The City failed to vacate the Premises on or prior to the Closing Date and, upon 

information and belief, continues to store various vehicles and equipment upon the Premises. 

H. 	 SHG's Notice of Actual Breach and Demand for Return of Deposit Monies and 
City Fee 

121. As a result of the aforementioned wrongful conduct by the City, by letter dated 

August 13,2010, SHG provided the City with Notice ofActual Breach and Demand for Return 

of Deposit and Fees. A copy of the August 13, 2010 letter from Francis X. Regan, Esq. to 

Gordon Litwin, Esq. is annexed hereto as Exhibit U. 

122. In response, the City refused to release the Deposit Monies or the City Fee paid 

by SHG to the City. Despite its ongoing pattern of wrongful conduct, the City maintains that it 

is entitled to maintain the Deposit Monies as liquidated damages. 

COUNT ONE 
(Breach of Contract) 

123. SHG repeats and real leges the allegations contained in each and every preceding 

paragraph as if fully set forth at length herein. 

124. The City breached the terms of the PSA and RDA by, among other things, 

improperly terminating the PSA and RDA, failing to appear at the closing and failing to meet 

its contractual obligations and satisfy all conditions precedent to closing, including without 
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limitation, delivery of the No Further Action letter for soil and an approved Remedial Action 

Work Plan for groundwater from the NJDEP and vacation ofthe Premises. 

125. 	 As a result ofthe City's conduct, SHG has been damaged. 


COUNT TWO 

(Breach of Covenant of Good Faith and Fair Dealing) 

126. SHG repeats and realleges the allegations contained in each and every preceding 

paragraph as if fully set forth at length herein. 

127. By its wrongful conduct as detailed above, the City has violated the spirit of the 

parties' business relationship, and has demonstrated patent bad faith. 

128. By virtue of its wrongful acts, the City has breached the implied covenant of 

good faith and fair dealing, which applied to the PSA and RDA. 

129. As a direct and proximate result of such breach, SHG has suffered and will 

suffer damages. 

COUNT THREE 
(Unjust Enrichment) 

130. SHG repeats and rea11eges the allegations contained in each and every 

preceding paragraph as if fully set forth at length herein. 

131. SHG has complied with its contractual obligations under the PSA, and the RDA. 

132. The City is legally obligated to return the wrongfully retained City Fee and 

Deposit Monies with accrued interest to SHG. 

133. Despite due demand, the City has failed and refuses to pay SHG the City Fee 

and Deposit Monies with accrued interest. 

134. 	 As a result ofthe foregoing, SHG has been damaged. 


COUNT FOUR 

(Attorneys' Fees) 
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135. SHG repeats and realleges the allegations contained in each and every preceding 

paragraph as if fully set forth at length herein. 

136. The PSA provides that if either party initiates a lawsuit under Section 15, "the 

prevailing party shall be entitled to court costs and reasonable attorneys' fees." rd. at § 15(c). 

137. As a result of the City's various breaches and repeated wrongful refusal to 

refund the City Fee and/or the Deposit Monies, SHG has incurred and will continue to incur 

significant expenses, including but not limited to attorneys' fees and costs for bringing this 

action, in an amount to be determined at trial. 

WHEREFORE, Plaintiff SHG Hoboken Urban Renewal Associates, LLC hereby 

demands judgment as follows: 

A. Return of the Deposit Monies and City Fee with accrued interest; 

B. Awarding an amount ofcompensatory damages to be determined at trial; 

C. Awarding interest, attorneys' fees and costs of suit; and 

D. Awarding such other and such further relief as this Court deems fit. 

WOLFF & SAMSON PC 

Attorneys for Plaintiff 
SHG HOBOKEN URBAN RENEWAL 
ASSOCIATES, LLC 

By , ,Iv'" 'fvvlCf VI' Ity-'''A.( , yvr..u.tZ 

Dated: August 17,2010 
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JURvDEMAND 

PlaintiffSHG Hoboken Urban Renewal Associates, LLC hereby demands a trial by jury 

on all triable issues raised in this Complaint pursuant to R 1:8-2(b) and R 4:35-1(a). 

WOLFF & SAMSON PC 

Attorneys for Plaintiff 
SHG HOBOKEN URBAN RENEWAL 
ASSOCIATES, LLC 

BY~W~b[~
PAUL j 

MARGARET O'ROURKE WOOD 

ated: August 17,2010 
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DESIGNATION OF TRIAL COUNSEL 

The Plaintiff SHG Hoboken Urban Renevval Associates, LLC hereby designates Paul 

Colwell as trial counsel in this matter. 

WOLFF & SAMSON PC 

Attorneys for Plaintiff 
SHG HOBOKEN URBAN RENEWAL 
ASSOCIATES, LLC 

By~~~k~
PAUL OLWELL 
MARGARET O'ROURKE WOOD 

ated: August 17, 2010 
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CERTIFICATION PURSUANT To RULE 4:5-1 

The undersigned hereby certifies that to her knowledge this action is not the subject of 

any other actions pending in any court or pending arbitration proceeding. The undersigned 

further certifies that there are no other parties known to her that must be joined in this action. 

WOLFF & SAMSON PC 

Attorneys for Plaintiff 
SHG HOBOKEN URBAN RENEWAL 
ASSOCIATES, LLC 

By~~hbi~
'PACOLWELL- \ 
MARGARET O'ROURKE WOOD 

ated: August 17, 2010 
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REAL ESTATE PURCHASE AND SALE AGREEMENT 


This Purchase and Sale Agreement (the "Agreement") made this 30th day of 
June , 2008, (the "Execuflon Date") by and between the City of Hoboken. a New 


Jersey municipal corporation, having offices located at 94 Washington Street, Hoboken, New Jersey 
07030, (the ((SeUer") and, SHG Hoboken U.'ban Renewal Associates, LLC, a New Jersey Jimited 
dividend limited liability company, having offices located at c/o The S. Hekemian Group, LLC. 45 
Bisenhower Dlive, Paramus, New Jersey 07652 (1he "Purchaser"). 


WITNESSETH: 


WHEREAS, Seller is the lessee of certain real property commonly known as the Public Works 
Garage site, and designated as Block I, Lot 1 on 1he Office Tax Map of the City of Hoboken (the 
"Premises») and holds a right to purchase same at or prior to the Clcsing contemplated herein and 
thereby have the rights ofan owner to transfer title; and 


WHEREAS, through a process prescribed by the Local Redevelopment and Housing Law, . 
N.J.S.A. 40A:l2A-l 6t seg., Seller has designaled the Premises for redevelopment and adopted a 
redevelopment plan to allow multifamily, commerciaUretail and other non-residential uses of the 
Premises; and 


WHEREAS, Selle!, solicited Selected Proposals for the purchase and redevelopment of the 
Premises through the public issuance of a Request for Proposals dated October I, 2007 (the "RFP"), and 
has selected a proposal submitted by Purchaser (the '~Selected Proposal"); and 


WHEREAS, the Selected Proposal was an Alternative Proposal, as such term is defined in the 
RFP;and 


WHEREAS, Purchaser desires to purchase and Seller desires to sell the Premises upon the terms 
and conditions requiring Purchaser to redevelop the Premises in accon:lance with the Selected Proposal, as 
set forth herein and in a contemporaneous Redeveloper's Agreement executed between these to patties 
and referenced herein; and 


WHEREAS. the parties here10 desire to set forth their mutual understandings and agreements 
with respect to thB sale and purchase ofthe Premises. 


NOW, THEREFORE, in consideration oftile mutual promises and covenants herein contained 
the sufficiency ofwhich being hereby acknowledged, the parties hereto agree as follows: 


1, AGREEMENT TO SELL. Seller hereby agrees to sell and Purchaser hereby agrees to 
purchase, free and clear of all encumbrances except for the Permitted Exceptions (as hereinafter defined), 
the real property premlses situated in the City of Hoboken. County of Hudson and State of New Jersey 
known as: 


Lot 1 in Block 1, 


aU as shown on the current tax map of the City of Hoboken (the ''Premises''). The Premises are more 
specifically described in Exhibit A whioh is attached hereto and by this reference made a part hereoL 







2. PURCHASE PRICE. The total purchase price for the Premises shall be Twenty Five 
Million Five Hundred Thousand Dollars ($25,500,OOO) (the "Purchase Price"), payable as follows: 


(a) .on the Ex:coution Date, monies to be deposited in escrow 
as sot forth in Section 3 hereof $ 2,550,000 


(0) At Closing, by wire transfer or by cashier's or certified check 
of Purchaser drawn on a bank which is a member ofthe 
New York Clearing House Association $ 22,950 000 


Purchase Price $25,500,000 


Any monies delivered by Purchaser pursuant to Section 2{a), together with any interest accrued thereon, 
shall be referred to as the "Deposit Monies" and shall be' deposited in escrow as set forth in Section 3 
herein. Upon the event of Closing, all Deposit Monies shall be applied toward the Purchase Price. 
Simultaneously herewith, Seller is returning to Purchaser its bid security letter ofcredit in the amount of 
$2,550,000, together with written authorization to the issuer thereof to tenninate same. 


3. DEPOSIT AND ESCROW AGENT. 


(a) The Deposit Monies paid by the Purchaser shal1 be held in escrow in an interest~ 
bearing trust account of Ansell Zaro Grimm & Aaron, Seller's Attorney (the "Escrow Agent") with 
interest thereon to follow the deposit, which account shall be in a bank authorized to do business in the 
State ofNew Jersey as designated by Seller. . 


(0) In the event the Deposit Monies are to be returned to Purchaser pursuant to any 
of the terms of this Agreement, Seller shall promptly return any Deposit Monies paid to it pursuant to 
Section 2. In the event the Purchaser and Seller cannot agree on the disbursement of the Deposit Monies, 
the Escrow Agent may place the Deposit Monies and all accrued interest with the court, l'6questing 1he 
court to resolve the dispute. 


4. TITLE. 


(a) Seller covenants and agrees that the title to all portions of the Premises. which is 
to be conveyed at the time of Closing, shall be free and clear from aU liens, encumbrances, leases and 
other rights or privileges to use or occupy the Premises, or any portion thereo~ and title shall be good, 
marketable, and indefeasible with fee simple title valid ofrecord. and insurable at standard rates by a title 
insurallce company ofPurchaser's choice authorized to do business in the State of New Jersey, subject to 
the following exceptions which shall be deemed "Permitted Exceptions": 


(i) Laws, regulations or ordinances of federal, state, county or local entities 
or agencies having jurisdiotion over the Prelnises, provided same do not prohibit ot unreasonably 
interfere with the uses described in the Redeveloper's Agreement between the parties 
("Purchasel"s Intended Uses"). 


(ii) Easements, covenants and restrictions of record as shown on Exhibit B 
hereo~ provided the same (A) have not been violated. and (B) would not render title to the 
Premises unmarketable or unreasonably interfere with Purchaser's Intended Uses. 
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( 
(iii) Exoeptions from coverage numbered 2 through lIon Schedule B of the 


title policy hereto attached as Exhibit B. 


(b) Seller agrees to use reasonable efforts to provide Purchaser with (i) any aud all 
title searches, commitments and policies, and surveys for tbe Premises in possession of the Departments 
ofCorporation Counsel andlor Community Development within ten (10) days of the Execution Date, and 
(ii) to the extent not previously delivered to Purchaser, without cha'Cge. all material documents excluding 
any documents covered by the attorney-client privilege, which are in the possession ofthe Departments of 
COl'poration Counsel andlor Community Deve10pment relating to the condition of, or to Seller's 
ownership of, the Premises, or any and all documentation describing the mechanism with which title shall 
be reconveyed to Seller Ilerein prior to Closing. 


(c) Within thirty (30) days from the Execution Date, Purchaser shall procure an 
examination and report oftille (the "Title Report") from a title insurance company ofPurehaser's choice 
licensed to do business in the State ofNew Jersey (the "Title Company"). Purchaser shall notifY Seller, 
in writing, ofany title exceptions set forth in the Title Report or in any amendments thereto which are not 
Permitted Exceptions (a "Pllrchaser's Objection"). Seller shall then have a thirty (30) day period after 
such notice within which Seiter shall be obligated to use all commercially reasonable efforts to clear or 
remove the non-Permitted Exceptions to the satisfaction ofPurchaser and the Title Company. 


(d) In the event SeUer is unable, within thirty (30) days, to remove the non-Permitted 
Exceptions and deliver title as required in Section 4(a) above, Purchaser shall have the right either to 
accept such title as Seller is able to convey, without abatement oftile Purchase Prlce, or to terminate this 
Agreement in which event the Escrow Agent shall, notwithstanding the provision for non-refundability, 
return all Deposit Monies and all accrued interest to Purchaser. 


5. ENVIRONMENTAL OBLIGATIONS. 


(a) \ Seller conducted a Phase [ inspection oftho Premises in May of2005 and a Site 
Investigation! Remedial Investigation in lune of 2006. which describe aU envirorunental conditions 
known to the Purchaser at such time. The results of this inspection and these investigations have been 
disclosed to Purchaser (see Appendix I of the RFP). who has, during the RFP process been afforded an 
opportunity to conduct its own environmental investigation ofthe Premises. 


(b) In conneotion with Seller'S continuing environmental investigation and 
compliance with its obligations under this Section 5. and in accordance with an Access Agreement 
materially consistent with tbe fonn ofagreement hereto attaohed as Exhibit C, Purchaser and/o!' its agents. 
contractors, engineers, attorneys, employees, invitees and representatives shall have the right, a.t 
reasonable times and upon reasonable notice to Seller, to have physioal acoess to the Premises to conduct, 
at Purchaser's sole cost and expense, any and all studies. investigations and tests, including, but not 
limited to, environmental studies (i.e., soil and groundwater sampling), drainage studies, surveying 
studies, engineering studies, geo-teohnical studies, and physical inspections of the land, buildings and 
improvements located at the Premises (collectively, the. "Physical Inspectlolls"). Purchaser shaU 
disclose its fmdings to Seller and the parties shall coordinate and assist each other in the completion of 
SeUer's obligations under this Seotion 5. 


(e) Before the Closing, Seller shall, at Seller's sole cost and expense, cause the 
Premises to be rernediated to non-residential standards and/or obtain a Deed Notioe or similar document 
(formerly known as Declaration of Environmental Restrictions (D.B.R.» approved by the New Jersey 
Department of Environmental Protection r'NJDEP"), together with an associated site-wide No Further 
Action letter for soils and an approved Remedial Action Workplan for groundwater. which can include 


3 







the institution of a Classification Exception Area of indeterminate length (collectively, "SeUer's 
Environmental Approvals"). If same should be required by NJDEP, Purchaser shall cooperate with 
Seller with respect to the installation and maintenance ofgroundwater monitoring wells required for time 
periods after the Closing provided that same do not unreasonably interfere with the Project A condition 
to Purchaser's obligation to Close will be Seller's remediation ofthe Premises to the level required by this 
Section 5( c). Furthermore, Purchaser shall have no duty to close and may terminate this Agreement if the 
NJDBP detelmines that, notwithstanding the foregoing and any and all commercially reasonable and 
diligent efforts that could be undertaken by Purchaser at its cost, the Premises cannot have a residential 
use materially consistent with that contemplated by the Redeveloper's Agreement, including, without 
limitation, the right to construct not less than 240 residential units. To the extent that Seller's 
EnvirolUnental Approvals require the construction of a "cap" or otller similar engineering controls, and 
Seller desires Purchasers foundation or othel' paved surfaces to serve as such "cap", Seller's 
Environmental Approvals shall provide that the only remaining condition to receipt of a No Further 
Action letter from the NJDEP shall be the construction ofPurchaser's foundation and/or paved surfaces 
and recording of an NJDEP-approved Deed Notice. Seller shall be responsible for any costs incurred by. 
Purchaser as a result of Seller's use of Purohaser's improvements to obtain Seller's Environmental 
Approvals, but only to the extent that those costs are reasonably determined by Seller's environmental 
consultants to be equivalent to costs that would otherwis.e be incurred by the Seller to meet its obligations 
under this Section 5(c), Seller shall also obtain, at its own cost and cxpcnse, from the Industrial Sito 
Evaluation Element of the NIDEP ("ISEE"), provided that ISEE will issue such a determination, a non 
applicability determination stating that the sale of the Premises to Purchaser is not subject to the 
requirements of the Industrial Site Recovery Act, N.J.S.A. 13:1K-6 et seq. ("ISRA"), or otherwise 
comply with the requirements oflSRA. 


(d) Seller shaU coordinate the satisfaction of its obligations pursuant to Section 5(c) 
and its receipt of Seller's Environmental Approvals with Purchaser and its environmental consultant. 
Seller shall use reasonable efforts to provide Purchaser with any prospective submissions to the NJDEP at 
least ten (10) days prior to such submission for Purchaser's review and comment, and Seller shall in good 
faith review and consider the incorporation ofPurchaser' s comments. Seller shall notifY Purchaser ofany 
meetings 01' substantive phone calls with NJDEP or any other applicable governmental agency concerning 
Seller's Environmental Approvals at least ten (10) business days prior to such meetings or phone calls, 
and if such notice is not possible or practicable, as soon as possible, and Purchaser shall have the right to 
attend and participate in such meetings or phone calls to the extent permitted by the applicable 
govemmental agency or official. 


(e) (i) Seller shall be solely responsible and liable for and shall fully proteot, 
indemnifY, defend, and hold hannless Purchaser, its officers, directors, members, agents, employees, 
representatives, affiliates, successors and assigns, from and against any and all causes of action, claims, 
charges, costs, damages, enforcement actions, directives, fines, injuries, judgments, liabilities, losses, 
penalties, and all costs and expenses incidental thereto, including, without limitation, reasonable attorneys 
fees, expert and consultant fees and laboratory costs, arising at law or in equity, of every kind or nature 
Whatsoever, whether direct or indirect, known or unknown, which Purchaser may hereafter incur, become 
responsible for or payout as a result of the Seller's willful misconduct or negligent omissions in 
connection with the completion of its obligations pursuant to this Article 5. 


(ii) Purchaser shall be solely responsible and liable for and shall fully protect, 
indenmifY, defend, and hold harmless Seller, its elected officials, officers, directors, agents, employees, 
representatives, affiliates, successors and assigns, from and against any and all causes of action, claims, 
charges, costs, damages, enforcement actions, directives, fines, injuries, judgments, liabilities, losses, 
penalties, and all costs and expenses incidental thereto, including, without limitation, reasonable attorneys 
fees, expert and consultant fees and laboratory costs, arising at law or in equity, of every kind or nature 
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whatsoever, whether direct or indirect, known or unknown, which Seller, may hereafter incur, become 
responsible for or payout as a result of Hazardous Substances located on, at 01' under the Premises 
resulting from Purchasel"s use of the Premises after the Closing. This Section 5(e)(ii) shall survive the 
Closing. 


6. CONDITIONS PRECEDENT TO CLOSING. 


(a) The following shall be conditions precedent to Purchaser's obligation to 
consummate the purchase and sale transaction contemplated herein: 


(l) Title Company, after performing a final "rundown" of title, will stand 
ready to issue at the Closing an ALTA Owner's Policy of Title Insurance on the standm:d form 
used in the State of New Jersey with liability in the full amount of the Purchase Price, subject 
only to the Permitted Exceptions (the "Title Policy") insuring Purchaser's interest in the 
,Premises, dated as ofthe date oftha Closing. 


(ii) Seller's representations, warranties and covenants set forth in this 
Agreement shall be true and correct in all material respects as ofthe date ofClosing; 


(Hi) SeUer will have remediated, or caused to be rcmediated, the Premises to 
the level specified In Section 5(c) and received its Seller'S Environmental Approvals. 


(Iv) No pending or threatened litigation, administrative· proceedings, 
in.vestigations. or other form ofgovernmental enforcement actions or proceedings exist as of the 
Closing, which are related to, directed at, or otherwise affecting the use, operation, or occupancy 
orany portion of the Premises. . 


(v) The issuance of all necessary approvals (if any) from the New Jersey 
Department ofEnvironmental Protection and tha Planning Board (including site plan approval), 
and the good faith and diligent review of its application for such approvals, but not in any way 
limiting the Planning Board from exercising its legally-authorized discretion and any additional 
necessary approvals from Seller for the redevelopment of the Premises in accordance with the 
Selected Proposal, which Purchaser shall make a good faith and diligent effort to secure. (These 
approvals are exchlsive of those described in Section 5(0) above, which remain the sole 
responsibility ofSeller). 


(vi) To the exte.nt necessary for Project financing, the issuance ofthe 
following: 


Hudson County Planning Board approval. 

HudsOll~Essex & Passaic Soil Conservation District approval, 

NJDEP BSDW Safe Drinking Water Permit. 

NJDEP Treatment Works approval. 



which Purchaser shall make a good faith and diligent effort to secure. 


(vii) Amendment to the current Redevelopment 'PIan to pennit tne Selected 
Proposal. 
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(viii) Seller has executed, and is not in default or breach of, a Redeveloper's 
Agreement and a Financial Agreement (in forms materially consistent with Appendix Q and 
Appendix H ofthe RFP). 


(ix) Notwithstanding anything to the c.ontrary in Section 4 above, Purchaser 
can extend the Closing Date for a period of up to six (6) months, but in no event beyond May 31, 
2010, upon payment ofa non-refundable extension fee of$600,000 (to be promted if extension is 
less than six: (6) months), if: 


(A) The potenUal ofa riparian claim by the State ofNew Jersey to a 
portion ofthe Property exists (the "Ripal'lan Claim"); 


(B) That Riparian Claim interferes with Purchaser's ability to secure 
financing to perform its obligations under this Agreement and/or its Redeveloper's 
Agreement with Seller; and 


(C) Purchaser has and is diligently using its best efforts to clear titte 
from such the Riparian Claim. 


In connection with the foregoing, Seller shall cooperate with and assist Purchaser before 
and after the Closing with Purchaser's efforts to remove and/or settle the Riparian Claim 
in accordance with the ternis and conditions set forth in that certain Cost Allocation and 
Cooperation Agreement attached hereto as Exhibit D. 


(b) The conditions set forth in Section 6(a) above are solely for the benefit OfPllfchaser and, 
if not satisfied as of ilie Closing Date (as defined below), shall be subject to the remedies set forth ill 
Section lS(b) below. . 


(c) The followjng shall be conditions precedent to SeUer's obligation to consummate the 
purchase and sale transaction contemplated herein: 


(i) Purchaser has executed, and is not ill default or breach of, a 
Redeveloper's Agreement and a Financial Agreement (in furms materially consistent with 
Appendix G and Appendix H ofthe RFP). 


(ii) No pending or threatened litigation, administrative proceedings, 
investigations, or other form ofgovernmental enfurcement actions or proceedings exist as ofthe 
Closing, which are related to, directed at, or otherwise affeeting the use, opemtion, or occupancy 
ofany portion ofthe Premises. 


(d) The conditions set forth in Section 6(0) above are solely for the benefit of Seller and, if 
not satisfied as of the Closing Date (as defined below), shall be subject to the remedies set forth in Section 
15(a) below. 


7. CLOSING AND DELIVERY OF DOCUMENTS. 


(a) IllifJal Closing Date. Except as provided by Seetion 6(a)(viii) above or Section 
7(b) below and subject to the satisfaction or waiver ofilie conditions set forth in Section 6 hereof, closing 
of title (the "Closing") shall take place on or before eighteen (18) months following mtification oftrus 
Agreement in accordance with Section 21 hereof (the "Closing Date"). Neither party shall be required to 
close title earlier than eighteen (I8) months follow:ing ratification of Ibis Agreement The Closing will 
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take place at the offices of Purchaser's attorney or such other location as is designated by the parties 
hereto, and the parties shall cooperate in good fil.ith in this regard. 


(b) EarlylExtended Closing Date. Seller shall have the option, ex.ercisable in its 
sole discretion, 


(i) to extend the Closing Date for up to an additional six (6) months, if, in its 
sole discretion, it determines that such an extension is necessary for .he relocation of its Public 
Works garage operations. This option is exercisable in writing delivered to the Purchaser within 
seventy-five (7~) days of the Closing Date. If this option is so exercised, tho new Closing Date 
shall be as'specified in said written notice. 


(H) to set a Closing Date as early as fourteen (14) months following 
ratification of this Agreement in accordance with Section 21 hereof. If all the conditions of 
Closing set forth in Section 6{a) above have been met and iCPurchaser has removed andlor settled 
the Riparian Claim, this option is exercisable in writing delivered to the Purchaser within ninety 
(90) days of the newly proposed Closing Date. If this option is so exercised, the new Closing 
Date shall be I!ll specified in said written notice unless Purchaser, wIthin ten (10) days of its 
receipt ofsame, provides a written notice to Seller advising ofany of the specified conditions that 
prevent this option from being properly exercised. As a condition ofexercising this option, Seller 
shall keep Purchaser reasonably informed in writing of its progress regarding the following items: 


(A) Reacquisition oftitle from NWF Leasing; 
(B) Seller's Bnvu'onmentaI Approvals; 
(C) Vacation/relocation ofthe Public Works Garage. 


Seller shall furnish such written progress reports to Purchaser once a month for the first six: (6) 
months following Notice ofRatification (as defined in Section 21 below), and then twice monthly 
(approximately every two (2) weeks) for each successive month until such option is exercised or 
expressly waived by Seller. 


(c) At the Closing, Seller shall deliver, in a form reasonably satisfactory to 
Purchaser. the following documents: 


(i) An ex.ecuted and acknowledged Deed ofBargain and Sale with Covenant 
against Grantor's Acts, sufficient to convey to Purchaser the Premises, subject only to the 
Permitted Encwnbrances and the restrictions set forth in Section 10 below. Acceptallce of the 
Deed by Purchaser shall be deemed full and complete performance on the part of Selle.' 
hereunder, except as to matters expressly set forth herein or otherwise as surviving the delivery of 
the deed. 


(ii) An appropriate non-foreign person affidavit pursuant to Section 1445 of 
the Internal Revenue Code, as amended. 


(iii) A standard New Jersey Form of Affidavit of Title, duly executed by 
Seller. 


(iv) Keys to all entrance doors to, and equipment and utilities rooms located 
in the Premises. 
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(v) Evidence of compliance with the Industrial Site Recovery Act, N.J.S.A. 
13:1 K -6 et seq. ("ISRA") ifrequired by law and Seller's Environmental Approvals. 


(vi) Transfer tax documentation. 


(vii) Any such other documents, available to Seller, as may be reasonably 
requited by the Title Company. Purchaser's lender or Purchaser, together with such other 
documents as are contemplated by this Agreement 


(d) At Closing, Purchaser shall deliver the following: 


(i) The balance ofthe Purchase Price, as set forth in Section 2(b) above. 


(ii) Such other documents that shall be reasonably required to consummate 
the transaction herein contemplated, including, but not limited to, the financing agreement 
required by the RFP and Redeveloper's Agreement. In the event Purchaser obtains a survey of 
the Premises from a surveyor licensed in the State of New Jersey, Seller agrees to use alegal 
description in accordance with such survey, a copy of which shall be provided to Seller by 
Purchaser in advance ofClosing. 


(e) It at the date of Closing, there may be any other liens or encumbilUlCe9 which 
the Seller is obligated to pay and discharge, if applicable, including any and all transfer taxes that are 
imposed by law upon Se1Ier, tho Seller may use any portion of the balance ofthe Purchase Price to satisfY 
the same. If request is made within a reasonable time prior to the Closing, the Purchaser agrees to 
provide at the Closing separate cashier's andlor certIfied checks andlor wire transfers, as requested, 
aggregating the amount ofthe balance ofthe Purchase Price, to facilitate the satisfaction ofany such liens 
or encumb!ance8. The existence of any such taxes or other liens and ellcumbrances shall not be deemed 
objections to title ifthe Seller shall comply with the foregoing requirements. 


8. LRBL DEED RESTRICTIONS. As required by H.J.S.A. 40A:12A-9, the Deed 
described in Section 7(c) above shall contain: 


(a) a covenant running with the land requiring that the Purchaser (as the owner) shaH 
construot only t11e uses established in the then current Redevelopment Plan; 


(b) a provision requiring the Purchaser (as the redeveloper) to begin the building of 
the improvements (as evidenced by activities ltndertakenin accordance with a construction pennit for the 
new stl'Ucture) for those uses within a period oftime which the Seller fixes as reasonable; 


(c) a provision that the Purchaser (as redeveloper) shall be without power to sell, 
lease or otherwise transfer the Premises or redevelopment project, or any part thereof, without the written 
consent of the Seller, which consent shan not be unreasonably withheld, until such time as (he required 
improvements are completed as evidenced by the issuance of a permanent certificate of occupancy (or a 
temporary certificate of occupancy with no material conditions to the issuance of a permanent certificate 
of occupancy-i.e., the completion of Jandscaping that cannot be currently completed due to season), or 
in the jnstance of an individual residential or commercial unit, as evidenced by the issuance of a 
temporal'Y or permanent certificate of occupancy, provided, however, Purchaser as the redeveloper shall 
post a performance bond to secure the completion of any outstanding obligations of Purobaser required 
for the issu!IDce of a permanent certificate of occupancy, said performance bond to be in a form 
reasonably satismctory to counsel for Seller; 
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(d) a provision that upon completion of the required improvements. the conditions 
determined to exist atthe time the area was detennined to be in need ofredevelopment shall be deemed to 
no longer exist, and the land and improvements thereon shall no langeI' be subject to eminent domain as a 
result ofthose determinations; 


(e) any other covenants, provisions and continuing oontrols as may be deemed 
necessary to effectuate the purposes oftha Local Redevelopment and Housing Act, N.J.S.A. 40A:12A-l 
etseg.; and 


(f) a statement that any of the aforesaid covenants, provisions and controls shall be 
deemed satisfied upon tennination of the agreements and covenants entered into by the Purchaser (as 
redeveloper) to construct the improvements and to perform the redevelopment; provided however. that the 
rights of any third party acquired prior to termination of suob. agreements, inoluding, but I\ot limited to. 
any tax exemption or abatement granted pursuant to law, shall notbe negatively affected by termination 
and satisfaction ofthe covenants. 


9. REPRESENTATIONS AND WARRANTIES OF SELLER. Seller makes the 
following representations and warranties to Purchaser, which representation and warrantIes are true and 
correct as of the date of this Agreement. and shall be true and correct at and as of the Closing Date in all 
respects as though such representations and warranties were made both at and as of the date of this 
Agreement, and at and as <lfthe Closing Date. 


(a) Seller shall be the fee simple owner ofthe Premises, prior to Closing. 


(b) Subject to ilie ratification of this Agreement (as describ~ ill Section 21 below), 
and further subject to any legal challenge or court order or determination thereunder, Sener has the full 
power and authority to enter into this Agreement and to execute and deliver this Agreement and to 
perform all duties and obligations imposed upon it hereunder. The person signing this Agreement and any 
other document required or delivered in connection 'wi.th SeUer's performanco under this Agreement has 
or will be authorized to do so. The execution, delivery and performance contemplated by this Agreement 
shall not, and, at the date of the Closing, will not, result in a material breach of any of tbe terms or 
provisions of, or constitute a material default under any indenture, agreement, instrument, order, judgment 
or obligation" to which Seller is a party (including, without limitation, that certain Lease Purchase 
Agreement between the City of Hoboken and NWF Leasing, Inc., executed June 29, 2006 (the "Lease 
Purchase Agreement") or by whic11 the Premises, 01' any portion thereo~ is bound, and do not, and, at the 
Closing. will not constitute a material violation of any law, order or regulation affecting Seller or the 
Premises. The Lease Purchase Agreement is in full force and effect and there are no existing defaults 
thereunder by any party thereto. 


(c) There are no leases eneunlbering the Premises, other than as listed on Schedule 9 
(c) (the "Leases") fut1her, (i) Seller is the sole owner ofthe lesso(s interest in all Leases and Seller has 
not assigned any ofits interest in any ofthe Leases, (ii) no Lease has been modified, or assigned or sublet 
by the tenant thereunder, in any respect, and (iii) no tenant has any option to purchase any interest therein, 
or, except as set forth on Schedule 9 (e). 


d) Seller shall. at aU times prior to the Ciosing, keep any and all mortgages, deeds of 
trust and security interests encumbering the Premises current and not in defitult, and pay all real estate 
taxes and other public charges against the Premises, so as.to avoid any foreclosure of Purchaser's rights 
under this Agreement on account thereof 
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(e) Seller has no knowledge of any actions, suits, or proceedings pending or, 
threatened in writing against Seller with respect to the Premises or otherwise materially affecting any 
portion of the Premises, at law or in equity, or before or by any federal, state, municipal, or other 
governmental court, department, commission, board, bureau, agency, or instrumentality, except as follows 
below: 


MDK Development. LLC at al. v. City ofHoboken and S. Hekemian Group. 
LLC; Docket No. HUD-L-475-08 (filed Jan. 28, 2008) 


10. REPRESENTATIONS AND WARRANTIES OF PURCHASER. Purchaser makes 
the following representations to Seller, which representations and warranties are true and correct as ofthe 
date ofthis Agreement and shall be true and correct at and as ofthe Closing Date in all respects as though 
such representations and warranties were made both at and as of the date oftbis Agreement and at and as 
of the Closiog Date: ' 


(a) Purchaser has the full power and alllhority to purchase the Premises. 


(b) The execution and delivery of this Agreement by Purchaser, and the 
consummation, of the transaction contemplated hereby, upon execution, delivery and consummation 
hereof, will be duly authorized and app1'Oved by all requisite action of Purchaser. Neither the execution 
and delivery ofthis Agreement, nor the consummation ofthe transactions contemplated hereby: (i) are in 
violation ofPurcbaser's operating agreement or related company organizational documents; (ii) constitute 
a breach. of any evidence of indebtedness or agreement to which Purchaser is a party or by which 
Purchaser is bound; or (Hi) conflict with or result in the breach or violation of any writ, injunction or 
decree ofany court or governmental instrumentality applicable to Purchaser. 


(c) This Agreement and the other documents to be executed pursuant hereto, upon 
execution and delivery thereof by Purchaser. have been or will be duly entered into by Purchaser. and 
constitute valid, legal and bindiog obligations of Purchaser. 


11. CONDITION OF PREMISES. Except as o,therwise specifically stated in this 
AgreeJllent, SeUer has specifically disclaimed any warranty, guaranty or representation, oral or written, 
past or present, of; as, to, or concerning: (i) the nature and condition oftha Premises and the suitability of 
the Premises fur any activity and/or use which Purchaser may elect to conduct thereon; (ii) the manner, 
construction, condition and state ofrepair or lack of repair of any improvements located 1hereon; and (iii) 
the compliance of the Premises with any Jaws, rules, ordinances or regulations of any governmental or 
quasi governmental body. Except for Seller's representations and warranties, the sale ofthe Premises, as 
provided herein, is made on an "AS IS, WHERE IS, WITH ALL FAULTS" basis, and Purchase1' 
expressly acknowledges that, in consideration of the agreements ofSeller herein, and except as otherwise 
expressly set forth in this Agreement, Seller makes N9 WARRANTY. EXPRESS OR Uv1PLIED, OR 
AlUSING BY OPERATION OF LAW, INCLUDING, BUT IN' NO WAY LIMITED TO, ANY 
WARRANTY OR REPRESENTATION OF CONDITION, HABITABILITY, MERCHANTABILITY 
OR FITNESS FOR A PARTICULAR PURPOSE OF THE PREMISES. PURCHASER 
ACKNOWLEDGES THAT PURCHASBR IS PURCHASING THE PREMISES BASED ON 
PURCHASER'S OWN INDEPBNDENT INVESTIGATIONS AND FlNDINGS AND NOT IN 
RELIANCE ON ANY INFORMATION PROVIDED BY SELLER OR SELLER'S AGENTS OR 
CONTRACTORS, EXCEPT AS SET FORTH HEREIN. SELLER HAS MADE NO AGREEMENT TO 
ALTER, REPAIR OR IMPROVE ANY OF THB PREWSES. except as expressly provided herein. 


12. RISK OF LOSS; CERTIFICATE OF OCCUPANCY. Consistent with Purchaser's 
Intended Use, the parties intend for any structure upon the Premises to be demolished by Purchaser 
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( 
following the transfer of title. Accordingly, if, at any time, prior to the Closing Date, any portion of the 


• Premises is destroyed or damaged as a result of fire or any other casualty ("Caslullty"), it shall have no 
impact upon the tenIUI and conditions under this Agreement and Seller shall bo entitled to any insurance 
benefits pertaining to same. However, should any Casualty cause the release of a contaminant upon the 
Premises that is not remediated by Seller in accordance with Section 5(c) above, Seller shall be entitled to 
any insurance benefits pertaining to same, but Purchaser shall receive a credit against the Purchase Price 
in the amount of insurance benefits for the damage to the Premises caused by the Casualty less the 
cleanup costs incurred by Seller as a result ofthe Casualty. Except as required to meet its obligations set 
forth in Section 5(c), Seller shall have the right, but not the obligation, to repair any Casualty damage. 
Seller has no duty to provido any certificate of occupanoy or other similar authorization under this 
Agreement for the existing structure. 


13. NO BROKER. Seller and Purchaser mutually represent and warrant to each other that 
neither party I!hall beliable to pay a real estate commission to any broker. With regard to th1s section, the 
parties hereto agree to save each other harmless and indemnify each other from any losses, damages, 
judgments and costs, including legal fees, which a party may suffer if the other party breaches its 
obligations hereunder or ifthe representation ofthe other party contained herein proves untrue. 


14. CONDEMNATION. If. prior to tlte Closing, any condemnation or eminent domain 
proceeding has been commenced by any goverrunental or quasi-goverwnental entity or any utility 
authority, company or other agenoy against all or any part of the Premises. Seller shall so notify Purchaser 
and shall provide Purchaser wIth all information concerning such proceedings. In the event there shall be 
a complete taking of the Premises, theu the Agreement shall terminate and the· Deposit Monies shall 
promptly be returned by the Escrow Agent to Purchaser. In the event there shall be a partial taking ofthe 
Premises, then Purchaser shall have the right to: (a) terminate this Agreement, or (b) proceed to Closing, 
as provided hereunder, in which case, any award in condemnation and for unpaid claims or rights in 
connection with such condemnation shall be assigned.to Purchaser at Closing, or ifpaid to Seller prior to 
Closing, credited to Purchaser against the Purchase Price at Closing. IfPurchaser does not terminate this 
Agreement, Seller: (x) shall not adjust or settle any condemnation proeeedings without the prior written 
approval ofPurohaser, which approval shall not be unreasonably withheld; (y) shall keep Purchaser fully 
advised as to the status ofthe proceedings; and (z) shall allow Purchaser to participate in all proceedings. 


15. REMEDIES FOR BREACH OR DEFAULT. 


(a) In the event that Purchaser is in breach or default ofthis Agreement, and same . 
remains uncllred for a period often (l0) days following notice thereofftom Seller or such longer period 
oftime as is reasonably necessary in oi'der for Purchaser to cure such breach or default not to exceed an 
additional forty-five (45) day period. Seller may, at its option, (i) terminate this Agreement and retain as 
liquidated damages (and not as a penalty) the Deposit Monies, which amount the parties agree is a 
reasonable forecast ofjust compensation for the harm that would be caused by such a breach or default 
(such harm being incapable or very difficult ofaccurate estimation). or (ii) sue for specific performance. 


(b) In the event that Seller is in breach of default of this Agreement, and same 
remains uncured for a period of ten (IO) days following notice thereof from Purchaser, Purchaser shall 
have the right to either: 


(I) purchase the Premises pursuant to this Agreement for the Purchase Price 
(and thereby waive the condition precedent, breach or default), 


(ii) tenninate this Agreement by written notice delivered to Seller on or 
before the Closing Date, and thereafter have the Deposit Monies. together with any Rccrued 
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interest, and the City Fee (as defined in the Redevelopment Agreement) immediately returned to 
it, and all of the obligations of the respective parties hereunder shall terminate including without 
limitation, that Seller shall have no liability to Purchaser for any expenses or other costs of any 
kind, including professional fees, surveys, due diligence expenses or other activities related to the 
subject purchase andlor redevelopment of the Premises (all or same hereafter collectively 
designated. "Other Costs"); or 


(iii) compel specific performance ofthis Agreement against Seller; 


provided, however, that in no event may Purchaser seek monetary damages from Seller. 


(c) If Purchaser or Seller initiates a lawsuit under this Section 15, the prevailing 
party shall be entitled to court costs and reasonable attorneys' fees. 


(d) Except as otherwise provided herein, the rights and remedies set forth in this 
Section 15 shall be the sole and exclusive rights and remedies of either party against the other witbout 
further recourse. 


16. NOTICES. All notices, demands, payments or communications hereunder shall be sent 
by registered or certified mail, postage prepaid, return receipt requested, personal delivery of Federal 
Express or other overnight delivery service, to t!tel following addresses: 


IF TO SELLER: At the address set forth on page 1 


WITH A COPY TO: Steven W. Kleinman, Corporation Counsel 
City ofHoboken 
94 Washington Street 
Hoboken, NJ 07030 


Gordon N. Litwin, Esq. 
Ansell Zaro Grimm & Aaron 
60 Park Place, Suite 1114 
Newark, NJ 01102 


IF TO PURCHASER: 	 At the address set forth on page 1 


WITH COPIES TO: 	 Louis P. Rago, Esq. 
DeCotiis, Fitzpatrick, Cole & Wisler, LLP 
500 Frank W. Burr Boulevard, Suite 31 
Teaneck, NJ 07666 


17. ENTIRE AGREEMENT. This Agreement, together with the Redeveloper's 
Agreement, constitute the entire agreement between the parties hereto with respect to the matters set forth 
herein. No amendment or modification hereof shall have any force or effect unless in writing and 
executed by all parties. 


18. BINDING EFFECT. This Agreement shall be binding upon and inure to the benefit of 
the parties hereto, their respective legal representatives, their heirs, executors, administrators, successors 
and assigns. 
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19. GOVERNING LAW. This Agreement shall be co~strued in accordance with the Jaws 
ofthe State of New Jersey. 


20. VENUE. The venue of any suit brought under this Agreeluent shall be in Hudson 
County. New Jersey. 


21. RATIFICATION BY RESOLUTION. 


(a) The parties' obligations to complete the transactions contemplated by this 
Agreement are subject to, and conditioned upon, the City Council of the City of Hoboken ("City 
Council") passing a resolution ("Resolution") in the ordinary course of its business ratifYing and 
approving this Agreement. Seller shall, within ten (l0) business days from the Execution Date, submit 
the Resolution to the Council for its informatIon and future consideration. Seller shall, within five (5) 
business days from passage of the Resolution, notify Purchaser thereof in writing ("Notice of 
Ratification"), such notice being conclusive for purposes of this Agreement that Seller has satisfied this 
condition. 


(b) In the event Seller shall fail to deliver the Notice of Ratification to Purchaser 
within one hundred eIghty (180) days .from the Execution Date, this Agreement shall automatically 
terminate, the Escrow Agent shall promptly refund the Deposit Monies, together with accrued interest, if 
any, to Purchaser along with the City Fee but no Other Costs, and neither party shall have any further 
rights or remedies against the other, except those that expressly survive the termination of this 
Agreement. 


(0) The parties agree that Seller shall not IlllbnUt the Resolution to the Council for its 
consideration unless . and until the Redevelopment Plan has been amended through the statutorily 
prescribed public process to allow for the constructioll of the Project as described in the Selected 
Proposal. The parties furthel' agree that the one hundred eighty (180) day period may be extended 
as the parties deem appropriate. 


(d) Notwithstanding the above, Seller sha]] not be considered in breach of, or in 
default of its obligations set f011h in this Section 21, because of a delay in the performance of such 
obligations due to any litigation challenging any act or approval by the Seller with regard to this 
redevelopment Project or process, including any such litigation pending as of the Execution Date, • and 
such litigation enjoins tho taking ofsuch actions or proceeding under tho terms ofsuch approval by Seller 
("Litigation"). In the event of Litigation, the time or times fur performance of the Seller shall be 
extended for the period of the Litigation; provided that Seller shall first have notified Purchaser. In 
writing, of the delay and of the cause(s) thereof within thirty (30) days after the commencement of the 
delay, 


22. HEADINGS. The article headings contained in this Agreement are for reference 
purposes only for the convenience of the parties. They shall not be deemed to constitute a part of this 
Agreement nor shall they alter or supersede the contents ofthe Sections themselves. 


23. SURVIVAL. Whenever the context of this Agreement allows, expressly provides. or 
reasonably implies a continuing obligation, such continuing obligation shall survive the Closing and 
deUvery ofthe Deed and shall not merge therein. 


IN WITNESS WHEREOF, the undersigned have set their hands and seals the day and 
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__ __ 


year first above written. 


j1 /"'2 ()_ 0 '6 


l
Title: Mayor 


Dated: June 30. 2008 


SHG HOBOKEN URBAN RENEWAL 

ASSOCIATES, LLC, 

a New Jersey limited dividend limited liability 

company, ("Purchaser") . 



By:,--ijL f!lA..,-~__---c-_ 


Title: A.M~~!t!I} ~ 


Dated: -----==-4"~f-='lQ(i'f-bS"'~-__


The undersigned, being the recQrd title owner of the 
Premises pursuant to that certain Lease Purchase 
Agreement dated June 29, 2006, hereby consents and 
agrees to the foregoing Purchase and Sale Agreement 
and the transactions contemplated thereby, subject to the 
terms and conditions ofthe Lease Purchase Agreement. 


NWF LEASING, INC. 


ATTEST: 0 "/ 


BY::--.~fI!!/LUrt:fI,~L__ r 
I 


Dated:_=-t-'-I-_______ 
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ExllibitA 


Descl'iptum ofthe Premises 


AU that ~traot or parcel of 1anC\ endp1'Cllli6c.t, almatel, lyingand belugmtho City cigQbo~ 

Coumy~£ Budso~ Sta~ of. Not r lmtI/.Y bcingmero pad:lculatlydescdhed as fo]l()ws: 



FOlt INFORMATION ONLY: Bolngknown as tot 1 ill lJl.ook1 on the CwrCllltTax AssessMent Map of 
tho above nlUlIfoipaHty. 


FORINFOl\MATIONONty: ~mNG comulOWyinOwD as 56-66 Park Ave. Ko'lK1ke.ilt NJ' 


. M«es & BQUDd D~cription: 


BEGINNING at a pointm tJu, inft:rsect[on~bytbc eaIIttdy1i.noofWillow Str~ wilb th!/. nortllerly 
Uo.o ()tOba«ve1' 'BlghwIJ.Y end :ftom!\al.dPoint !\llIllfua; th01J.<!O 


'(1) SOUth 16degreea 56 Inn111tcs 00'seooiIdS ea9t2.01:34 'by Il1l1'VtIY feet ~ thb II.Ol:thetly e>f 
ObsolVermpway to tbet»il\t1brJ;nedby tho fnlmedkm ofthe westcr1y JineofParli:: AveIlUel 
IUld thonortherJy Un" ofOOsrtWtW"yto awf1;d; ~ • 


(2) North 13 d.cgrett;l 04 minutes 00 /iteOn4s cast 158.00feet alOIl8' tho westerly fino ofPatk AVcn1Ul 
to apoint; tlI~ . 


(3) Nann76 degees 56 minute! Of) secomta west, 100.00 feet fQ apoinC:ihence 
(4) Nol'Ih 13 dogrees 04 minutes 00 scoomls = 81.83 feet to iIpoint. fbmC(! 
(5) South76dogrees 56 miD:.tGs Ollseco.nds east 19.61 fecltio 3 pOim; thence 
(6) NorthOldo8*8lS mhl~ lolleCQnds _ as.S8 fcc:I:t9apo1¢j ~ . 
(1) Norlh'76 d~S6~,lt~()OIl~West12.50 foetto apQint; ~ 
(3) NOIth 13 degcees 04 mlnJtes 00 IlCCOll.4s.eMt $0,00 feet to /l.pomt: thence • 
(9) Nortb. 76 degrees $6mhutts 00 .econds west.100.0G feet to apoint OJ! tho cuterlyUne of 


WIDow Street; thm!co • • 
(10) Bomb 13 d~ 04roiJIutcs 00 seconds west222.17£~ alongtb.o ca:lt~lyJiruI ofWinow 


Streetto tho llomt; ~ 
(11) North 16 dcgteea 56mi'p.utct 00 6CCOJ1ds west, 1.34 k to a point, ~ 
(12) South]3 dogrccs 04 mhute&GO aeconds west 102.83 fectalongthe emt"ly.tIne ofWillow 


S\tcct to the pofntand place ofB:S~G. 


• 1< 



http:west.100.0G





ExhibitB 


Title 


COMMt)NWE.l\LTBLAND TITLE INSURANCE CO. 


OVllOOUl POLlCY OF'l.'l'fLE lNStmANCE 


AmOllDt (}fIDsur~1 $8.610.000.00 PoUcy No.: A~0%4046' 


Basic It.I lSe File Nuuiber: 1413: 


nato ofIJoUcYI 4:ugullt (11, 2005' 


1. 	 Name of~:H"dson t:QIlDf:y1mprov~entAuth~ 


2. 	 The _te 01' interest ~ t\\e Ic-nd whtoh U; covered by tbb Polley fp: 


PeoSimpJo . .., ....... • 
'"' • 	 ..;,...0"..:·.. *''' • t" 


S. 	 Title to thoc;statc Ol'it).t~ li\ tb~~ ill vestCd.I.u: Ru.County Imprq~~t:hontyJ~ycJced 
fi'om CityofHo'boten,. !laUd 06129/2005 andftlCOtded OI}/(UY200S, in ilOok 76%B 4:D~'I!AgtJ • 
158mthoClerk'sOmCObfthcC,?WltyotHudSop. ...... ,.' ":'" ' 


4. 	~ landrdc1red to inthis l"o1~ ls lIituated in the County ofHudsot\ Stateof New.1mc.Yt IWd 19 
idcuttiied8~ifaUOWIl:' '. ' • '. ' 


. . 
81JE JlESClUPtlON SHEBT A'lTA:CHEn. 


fOLIC}." DOBS NOT lNStlBB A.CllBAGE Ok QUAN'.lT.I:l{ orLAND. 


lSSUBDl}Y: 
... • .." 1~ " (. • 


A.M. Tille Aeency, J'nc::. 
;!181 Morris Ave. VDfolt,N.TO'HJ83 
'loIctJlIooti (908) 96+3494 
~: (908) 964-6664 


Schedu1eA 
Fo.tm 1141-4 


.OlUGlNAL 



http:New.1mc.Yt

http:8.610.000.00





( 


DEsenlPTION RIJt£R 


.All that ~ traot or parcel oflatI~ andpremlIie9lsituatl11)'inglilldbeingintho dity otHobobn, 
Countyo.f Hudson Stato o( N~ r 1""1beingDlOlO particularly ~cribcd as follows: 


FORlNFORMATION ONLYI Being known lIS Lof 1iu.:Bfook1 OD. tho Cw:rcntTaJtAsBc!&IitI1~Map of 
the above%llU.t1lcipalily. 


FORlNFORMATION ONLY: 6B1NG comnlOlllyknown as S6-6d PsrkAv~.Hob~ N1 


Metes &Bound DCllcdption. 


BEGINNINGat apoint.in t1w infmeotionfonned. by tim easterly 1in= o£WilIow ~ with tb.~ I10Jfhcdy 
1io.o ofObsCfVI!t'Bighway tll1d iitlm lI111d Polllt1UI1Uing; thCl1CO • 


"(1) 	SOUth16 degr:ets 56 milIutell OO"s~('.Ut11)J:34bysurvcy feet aJongthlulm:tTJcrly of 
obsetVe1' mghway to file P01l.\t Connedby the f,ntcrsccUt\n ofthoWCl$l~ly J.Ioo o£PatkAvelluO 
audtb./lluotthedy lin" of Ob$eawrHighway to a point; th\'ltl.CC • 


(2) Nonh 13 ~ 04mfDutcsOO ISCQCInds c:ut 158.00 ~t.lIlo1lgthc\Ve$t¢tly lin.oofPukAvCI"J.Utl 
to apoint; thOl1(;O . 


(3) Noitb 76 de~ S6 miJlllfe9 00 st:eOIlds west. 100.00 f4;Ct to a point:-thcnco 
(4) Nortb.13 degrce.ll 04mlD!lt:es OGaccondseastB1.'831bcUoapolm. thcnee 
(5) South 76 degrees S6 mm:rtcs 00 ~eat 19.61 fec!tto apol.nt; thence 
(6) North 01 degrees:l8 mln~ 16 sec:onda ~ ".88loc:tt9 ap~lf~ . 
('1) Norl.h 76 d~56 mJil.Jtes 00 lIeooAds west 12.50t'ectto a point; tL.onc.e 
(&) North 13 degxc.c:s 04 mflIltu 00 seconds east 50.00 feet to a~~ . 
(9) 	North16 d~ S6 milI)W 00 sCCGJldi west.l00.o0 f~tto apoklt onthe ea.sterlylinr;of 


Willow Stn:el; thellCO . • 
(10) SQuib 13 degt'COS 04 ~utcs 00 seoondswcst 212.11 feet plongtho CMterl:y Hue ofWillow 


StrecttothopoW; ~ 
(11) Nortl176 degtecl/56lUi11utcs 00 IOCOlIds west, 134feet to 8 pom.t. ~ 
(lZ) 	S£1I1tb 13 dcgrco$ 04 m.hut~00 SCOOI1ds west 102.83 feet atODg tho ~1y line ofWlIlow 


8{t'cet to thopomt iUld placo etBBGJNNlN(f. . 



http:west.l00.o0

http:degrce.ll

http:Nortb.13

http:th\'ltl.CC

http:point.in





C9MMI)NWEAt'DIl'.AND TI1:LEJNSI1BANCE CO. 


SCHEDULED .


EX.CEP:nON8F1tOM COVERAcm I 
PollOYNQDl~..A.6~1 r 


J!ileNumhll1' 14'139 


'.l1lIipolley doClllIlOt .Insure ag3k.$lloss or~and the CQ,mp1lnY will DOtl'l1Y costs, atto~Y8 fees ot 
CltpCuae.t) wldllharlsl)by"86M ~e . . I .. 
1. 	 TJlmilqr4~~~, dfsorqumcie; ot QomlJ~mboan48IY Jines, Ilhonaac inAI:«a and • 

CfI.C~~QIlllCC-lmlOWMfwould. disclOICt. • 



2. 	 lUghts orelillms ofpmia 01 b.er than1.nsuro<1Jnactualpomsllio'a ofanyor allofthoProPerty.. 	 . 
3, 	 tTnfilbd mechanics' or.matc.riilrnC11b UeDs• 


.. . ." .~ . 
•• :' 4: ':lwy1wp~d~~other~mnlcipa1licUfl if8tlf,1'hw any au'Cstmlllll!l: uo& yet dac J.II.dtmyablo. 
. .(~Jl;«l:1'1i!d to angiaclwhgtM~ UtibililYCotalldffionallla$WinellfSf/'UtlIUZII1t to R.S. 


• S4:4~.' Ivh leq.....SUbilequellttaxes 2l.Oty;i4uc a.Udpayabl~. Subje«to th~nm of\lzl1laidwater snd 

lomr~lttany. . 



, "t 	 6 


5. 	 Subject t().pQt,surtaCIII COndlfi,IIIlIfCD0r03c'lo:ne!N111Qt rma1cd bypblioreeord. 
• ~ I • 


6. 	 ~jcotto.nahl, Q(~tyCOl~es Icr1Iloblg !Mpmn[$CS'. 


'1: 	 Su1uecttoT~,CQJl.ditiOllS ~1Int9aslletro.rtbfl1Dee4BookS065pagol64&'DccdBook 
.. ,1925ltate.4SI. . . . . . . " .. .. 


8. 	 SubJoct toTcmns, Condil!ons Remiel.ions 11$ 1M forthIn!)eedBook4MPage!SO; Deed lloo1:468 

PIIgC 172: Deed IJoo!C41lplillo :1Z9, DeM aoolcS08 page-l'S;De¢<! Book813 pago 5801 DecdBook 

lUI PBSO (i:J5. 



9. 	 Su'bJeotto pJparlanMep In Br-ok:6!)3 P!g&2172. . 	 . 
10. PO$sibltlIfgbtJJ titlo 11.1\<1 i.O.t«<st ofthe Statt; ofNew lessey In feo in aI)dtil IQ muclt oftho:p.rw[se$ in 



quealion II.i iUI()w otV(a$ f<nl=dy atRoted br Ihe ebb If. flow ofthe tido, 



. ll. Alliandll OWX1~bytbl1llll1ll!( Jp$llty for re«oatloa ~eMltlon IIt'O 1lU'ijcc:t to GRliENACRBS 

restrictions Ill1d to.auJations; 



ORIGINAL 

Sobedu1cli 

FormU41-5 








COMMO:NWEALmLAND~JNSlJBANCEco. 


SCBBJ>'VLE D 



EXeEmONSl'ROM COVERAGE
. 
PoIlQ'NIlIllbu-A60-0240461 


JNJf!l~btr1473S 


Conthw.ed:.. 


12. Su'bJeot to mortgagneoonWL Ollllil1 iAMQ_1;JBook285l ~agcUl4. 
1'011~ insutcs II~r.Qllcolt.)llof's~ , 


13. Mort,gage~b)'HiI&ollCc_~tAlIthorit.Y. to Norfh Pwl::~~. dated 06f2912003 
rccotded.Oa/0112OO5fD.tIa~HI..dsOl1Co1inty~e~II01ibhtMonga~BQOk.13166.P8ge 
lS2inth!JantMll1t.,r$B.S1;4[~,98.. ..., ,": ,. to , :. '. ..' • 



A.ulgnm~of:tease& I!Ild RciM'~08/QV05ltiJJooU3.1~d R~(l18d.·: . 

~ ".... .. .....: ......,~"j .~'* ...", ..... ,,- "#,, 


14. Sut;OI:ltto SlIlIoidIuatioP,t NOII~bllJlC'o awl.Attornment .A~¢.II.t~ed 08/01/OS hlJo[!.k
554-page 11)3: 0 • '.. 0 r • • 


.. .' 


...,


Schedu1cB 
J1'onn 1141.5 


, , 



http:Conthw.ed





, SURVEY BNDORSltMSNT 


FlIo No, A.M. 14'135 


~tionNo. 1 b .remoyed. UnJ..lS$ an ex~ffon Is taken !Il80h~u1o B. the policy 1nsurea agaf.aet Jm 
ar!sblg :from caa~ c.a.Cloaobm:nfll', ov«hlps and boundary l1o.!J displMS. 'l1Io fillloq Il)atters shown 
011 a ll\ltVq-madI'I by.tum SUl:VCJing and ~dated7/15105 atO added to ScheduleB: 


.1'W1!erowr line; chain II.nk fence en.le. over lliIo.: bidg. bn lino. 


11da polioy does not fuS'IW agalnd errot3 or iIJaccuraotcs inth~RM>Y with respect to snattc!f$ whIch ao not 
eff'ect litlo. I 


'l'bIs endOJsement is llW'to apart of the polley alId UIl\lbJe¢t,·to all tb.fJ _ and. provisIons ~fand an)" 
priQr ~"e::men!s thereto. BxOt:p1 to tho ~.~ &faled, It n;ithClI' moatics ~ oftho tcmls and. 
provlstQ.IIS otthQ polia)' am:1 my pr or Cllldollem.ell1l'l DlJr does it exto'D.d 1110 ~v= date of th",po~ and 
anypdot c.a.4o.rseJl1mt6, nor4001 nic.cnmslldlrda.QC 8Jll.OlIIlf tJuwo& 


INWIl'NESS 'WlmR.BOP. COMMONWBAL'I'H LAND'ITl'LEINSURANCBCOMPANY IWI Qa\lSediU 
0QIp0I'aU! 1I8me~d seal to behcreunto ~ tw lis du1y~ofll~onthJ& dayf)f'Ausust 01, 20(15. 



http:ic.cnmslldlrda.QC





ExhibltC 



Access Agreement 








J:)CECUTION COpy 


ACCESS AGREEMENT 


TIlls Access Agredllte.ttt (tho tlAgt'eenumt") is illude as of Feul'Uary Z!L.. 1008J oetwe61l 


THE S.HEImMIAN GROUP, LLC ("SfIG") havIng an aMress at 43 Eisenhower Drive, 


l>al'l\ml{S, New JeJ.'Sey 01652 IUld THE CITY OF HO:aOltEN ("H.obokeu") baving an address 


at 94 Washington Street, Hoboken. New Jersey 071>30. 


WITNBSSETH: 


WEBRBASJ Hoboken Is th.e OCClll)ftllt and sellet' of property located at 256 Observer 


Highway, Hobokell, HW:tSOll County, New Jel'8ey and desIgnated t1$ Block 1, Lot 1on (lte official 


(the"Properly"). and 


WHER:EAS. SHG has been cOI1(li.tloJlally seleoted by Hoboken to ptltchase al\d l'edlwelop 


the Pl'opel'l}'; and 


WHEREAS, it Js !leeCssal'Y for SHG tlltd -its designated consultant!: to perfo1'J1l 


envit'ollmental due dliigelloo a~tMtles. inollldfng. Wllll(ltlt limiflUion. }:Il'ellnfinary envIronmental 


lllwstigntiollll (collectively. tlte ('WoIkU
) 01\ the Property in connectiQn wIth SH<Vs polentlal 


aC<j\llsilion oftbe Property fLoom Hoboken. 


NOW. THBREFORE, in couslde\'atiol\ of Ihe conditions stated bercln, tlie patties agl'ee 


as fOIJows: 


1, Gl'mIt Qf AC(less, StibJeot to tile terms bel:eof. Hoboken liereby $'(Ints SHO and 


its commitnll!s, including, without limltalIon, H2M Associates, Tuo. (Iud L2A Land Design, LtC, 


the dght to entel' upon the Propelty for the p~ll'pose ofpelformlngtite Work, 


. 2. Al)!u'ovaJlCool'dfllatlou.. Prior to aceos:dng the Properly for the first lime, 1I 


cOJlwltant of SHa shall fiu'nlshed, t() redevelopment eouHsel for Hobokell. (i) a cediflCa!e of 


i11sUn\11c~ in conformance with tho reqllh'ements set forth til 8eollan 4 below. aud (it).n copy of 







this Agreement Willl the endorsement fOJ'01 (hereto atfaohed as pxhlbll B) executed by Oil 


1l110101'ized l'elll'esentativo at 1b~ consultant, Pl"ovtded these domlDllluts lire delotnllned by 


redevelopment cmltlseJ to bo ill ordor, the oollsuitallt may Illen cool'dlnale aCOeilS with the below 


deslgllal~ l'epi-esenfatlve ofHoboken. but jUllO evellt provIde fewer than two (2) bU$h\eSs dnyst 


telephonio notice of fits desire to obtain access'to Ule Propcl'ly. AU Work shall be l>erfol'fned 


d"t'lng normal busbless hOllrs 01' s\loh othel' time as Hobo\celt I\nd SHG may &gree. SHG Qnd Its 


cOllSultants sllaIl 1,erfot~u aU Work ill sllch a manuel' so as tp minhnlze tile jmpact on the 


Propet'ty 1\11<1 any dlstuptIon to llit) operaflons offile Publio Works Garltge loclRted thereoll. 


tI, Redevelopmeht Coullsel. For l)Ufposes of this .Section 2. redevelopment 


counsel fol.' Hobokeills! 


Gordon N. Litwh\) Esq. 
AllSoll ZnI'O Grfnull /k Atll'Oll 
60 Park Place, Suite 1114 
Necwtll'k, New Jerney 07102 
PJ10ll.O: 913·642-1801 
Fax~ 913·642-0010 


b. Hoboken Reproscnlalive. POl' i>lIl'JlOses of this S¢CtiOIl 2. the designated 


l'epre.sl!llllativll ofHcbokell is: 


Joseph Peluso, Dlreoto1' 
Environmental SOl'vices 
ClIyofHobokeu 
94 Washington Street 
Hoboken, NJ 01030 
.Pllolle: 201-420-2189 


3, Pel'[ol'mmue of W01'!<. All WOfk pelformf.\d at Ole ProperlY by Qr 011 behalfof 


BHO, illcl\ldll1g WiU10llt linrltat:lo11 the ellviromnelltlll investigatioll aetivItie.!l. shall, ouae begun.. 


be completed wltb reasollable dlHgenoa and paid wi' Iu full by SHG, free and clear ofall Hens 


and Pll(mnlbrances, and shall be IJlll'ibrmed III accordance wltl1 all appHcable staMes, ordInances, 


2 








rules, regl1lnliolls, orders and requirements of allY govemmeJ.lhtl alltho1'itYJ ill.cl\!ding witb.out 


lill1it~tll)ll envJl"ofllnentnt laws, 


4, 11lslI1'nnce/lmlelUl1Hy/Wl1ivel' of LinblUty. SHU shalt tequlre its collsaltan(s to 


lllftihtalIl IJabllity and wOl'keels compensation insllrance at levels In accordallce witll tho 


certificates OfillSlIrallCe attaohed hereto as Bxf.libit A £O!' theil:' perronllallCe of'tlle Work on tlte 


Plopel"ty. sao sllfdl nlrlher l:~q\lr.'e n~ collsm(ants to fllmish insurnnce ct11iticates fOL' suell 


policies lla1l1lng Hoboken, Its offiolals. e..nployees alld agellts as a(lditlonal mSlIred 011 allpollel.es 


(except Worl-el"s Compellsatlon) and re<luirlng 30 days' wl'lUcn tlOtice ofcanoollatioll. SHG and 


its p.1'incll>als will indemnify lI11d hold Hoboken) its bfflCt~s, elUploy~es aud ilgeJl(s harmless 


fto~1 any Qlld !\ll clalms# expenses or Ullbilities nrlslng from fhe COllSttltilues performance of the 


Wo.l:k ()Jl lllQ ProPelty, SUG lUla Us COllsultnutsflu:thor agr-ec to l'eleasa and disobal'g$ Hoboktll), 


its officials, employees alld agents ii'om and IlgailJst any audalllfnbUity tol' ftny losses, daillages 


or injurIes arlsillg fi'Olll tl\e access provided ,bel'Cll11del' or the W01'k to the el'dent such loss, 


dal11llge ol' injury res\llts frqlllHobok~nls gross 1~6glJgen()o or willftd lniscon~\lct. 


5. lufl'uslvo 'resfing 811(1 ResfQl'ntloll. BHO and irs consultants sbaH not engage in 


ill!l'uslvo lesting withoul Hoboken's reasonable eOllse~lt and s1ud1, III e01l11ectlon wlfh any Work, 


comply with reqUirements of all exIsting laws, To the extelll allY IIl!r\ls[ve work 1s l'el'fOl'l1l.ed, 


SHG 1\11(1 its consultants shalll'¢Slore the Pl'OPQrly to its condition prior to the perrorltnlnl!~ of the 


testing in II timely llU1IUlel', SHU and its conslIltlll1ts shall dispose of any bwestlgalion del'1ved 


waste(s) genemted b)' th.eil· Work at fhe Pl'Oporty at thell: sale cost and ~x'pense in accordance 


witb applicable laws and shall be 1'eIlPQnsibte to I'{}Qate, alld rel)air 8Uy <Tanlage 10. uny 


\IlK!et'gt'dulld utUkies or SttbStlliace structures on the Pl'operty. 



http:l'el'fOl'l1l.ed

http:allpollel.es





6. Provlsloll of Mntel'lnl!l, At Iha req~lest ofHobolren, SHG sball.lll'ovide Hoboken 


with copies of Wlillen reports l'e~ulting fi'Om lho pel'lO.rlUtl\1C6 of the Work t-o H\0 'lltent llot 


Sllblect to Gonfidandatlty l'estl"ieliolls o1'1lte nttorne.y-olleltt privilege. 


7. Go\'el'llblg Lftw. TlIls Agreemont shall be govemed by tile Jaws of tbe State ef 


New Jersey \vithout giving effect to tho conflict of laws prittcIl,les thereof. 


8. Dlll'I\UOU, This Agreement sllall expire 180 dnys from the data' fil'st written 


above, uuless terminated by Ihe City upon writtell /totice £01' good CanGIlI, 


This Agt'eemcnt shall bo bInding \lpOll and shall Im,lto to tile bellef'lt of the patties and 


their-respective successors and asslgas. 


THE S.HBKEMIAN GROUP, LLC 
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.BXHIBITA 


Insuranco C~1l1]ficat6 


U/OS/OJ 


01' AIl111'


UTI! :rajIA. lIt.OCl( 
1I01lQXlIlT. lIOJ', 'till 8. )IC~Bllr~1 ClI\~\I" XI llICL\JIIJlllllI AD!)~"';Co!IATl 


Ojl to!;1i po.r,XOXU Bl(llBPl' '11/0. IIAIVIIR or 1l1l1l1l00A'I'Iolr IllO~Vl!1I1l XII l'AWA 
1'10ll1lr, lIlS\lIIIlO 1IJfD/OI'I. qill'l'lUCA'I'I!. 1I0LllaR. 


8H~K~tlr 
~'tllll_1H(~"ll'JIft\\ll~I_YO'1'I<. LI>JIlI_'1I 
"'llCIn&~I!rC_U'IIOI_IWIt07011lIt(f~.W,m.ru7"OOIOIIIQ.L 


.1Ios.l<ol>lllcll._retllAilllrOl'MtRl'il_I~I~n'Ml2lrtOll 







03/16/0U 


A ..... ulll.nb 


1 
! 


I 


I 
1110<1" 1. I.!I1I1~ J[obllken, IIii'. !ttl. II. lIok<Ud.llh UlCOIIPr L1'.Q b 1t101.\f~&rI 1111 1>1'1 
I',dd!Uonc.l Xuu¥o<1 M I;'<lO.pClO.~~ t;o 'OJ1U.\10P.:~~~1~ity:onW. 







BXHIBITB 


Blldol'sc1'llcnt ofConsultant 


=-~_=-:-_~_-=-:----:----" a COI\sllltant fo The S. Hekemlall Groll}» Ltc aud/or SHO 
Hoboken Urban Renewal Associaf~. LtC) with..r-egard to enVlrOlll\]ellfal duo diligence activitIes 
lIpon2S6 ObSel'\'el Hlgl\way, Hoboke1l.New Iel'Sey (Block I, Lot I), heJ:eby endorses, 
i\~1ruo\V!edges anci agrees to Ibe tenns Rl1d provisions oftbe attached Access Agreement by and 
between TIle S.Hekemipn Gl'Ol'\P. Ltc !\ud the City ofHoboken. 


Dated: ~____,: 2008 


Name ofConslllfant 


By: 
Pdnted Name: 
Title: 
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EXEcunON COpy
" 


COST ALLOCATION AND COQPERATION AGBEEMENT 


This Agreement (the "Agreement))) made this Jlj-+h da.y of--'':-''C~l-:=----:--J 
and between tho City of Hoboken, a New Jersey munioipal corporation, ha 
Washington Street, Hoboken, New Jersey 07030, (the t'SelI~r") and, SI(G 11 Urban Renewal 
Assoclates, LLC, a New Jersey l!mited,dfvldend limited liabUity company, having offices located at clo 
The S.Hekemlan Oroup,lLC, 45 Eisenhower Drive, Paramus, New Jersey 61652 (the I'l'urchaser"). 


WITNESSETHI 


W.a:EREAS, Seller is the OWt1er of oortainreal-pcoperty commonly known as the Public Works 
Garage site, and desIgnated as Block I, Lot 1 on the Office Tax Map of the City of Hoboken (the 
«Premisest')i and 


WHEREAS, Purchaser desires to purchase and SeUer desires to sell the Premises pursuant to a 
Purchase and sate Agreement between Seller and Purohaser ( the (IPSA") and In accordanoo with the. 
tenns ofa contemporaneous Redeveloper's Agreement to be executed by the parties.(the "Redeveloper's 
Agt'eement"); and " " 


WBEREASJ ,the l'remlses Is currently subjeot to II potential claim ofownership by the State of 
New Jersey to those portions of the Premises that are now or were formerly flowed by the tide (the 
"Tldehmas Claim"); and 


WHEREASA subject to the terms of the P~ the Redeveloper's Agreement and this Agreement, 
the Purchaser and SeHer desire 10 dispose of fbI) Tidelands Claimj and ' ," .. 


WHEREAS, Purchaser agrees, at its sole cost and expense." to fake aU actions. necess8Q'.tO lease, 
and acquire the claimed portion ofthe Premises, andlor otherwise dIspose orrha '.Fldelands Claim; and, 


WHEREAS, unlil such time liS title to the Premises passes to the Purchaser, lind subjeot to 
Purohaser'~ foregoIng monetazy obligations, Seller shaU undertake all reasonable: admInistrative aotions 
requested by tho Purchaser fn order to allow Purohaset to file any neaessary appllcatlons to the Bureau of· 
TIdelands Management (the "Bureau"), the New Jersey State TIdelands Resource Council or to anyother 
applicable regulatory agency with jurisdiction fn order to lease and acquire the claimed portiol;! of the 
Premises andlor otherwise dispose of the Tidelands Claim, mcluding by seeking a Statement of No 
Interest from the State; and . 


, W:aEBEA8, the parties hereto desire to set forth ',heir mutual understandings and agreements 
with respect to the dIsposal of the Tidelands Claim; 


NOW, THEREli'ORE, in consideration of the mutua1 promises and covenants herein contained 
the sufflciency of wheeh being hereby acknowledged, tbo parties hereto agree as follows: 


1. Reclt.ar!. The above recitam shan be incorporated herein and made a part her~f. 


2. gost of DIsposal of Stllte'li TJde.I3.uds Claim. Subject to the terms ot tbe PSA and of 
the Redeveloper's Agreement, Purchaser shall be responsihle for a'll IJOSIs and expenses to be mculTed 
(including the eosts of8,ppl!oatlons. professionals, and conveyance costs) to lease and acquu:& dte claimed 
portion of the Premises and/or otherwiso dispose of thtl Tidelands ClaIm, JnoJudfng by seeking II 
Statement o~No Interest from tbo State (eolIectively, IITidelands Approvals"). 
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3. Responsibility for PreparatIon ofMaterial$ and AlmtieatLons. 


(a) Purchaser shall bo responsible for the preparation or any materlals, applications 
Of conveyance dbcuments required with respect to any Tidelands Approvals. 


(b) Purchaser shall coordinate the satisfactIon of its obligations pursuant to S~tlon 
3(a) with Seller. Purchaser shall use reasonable efforts to provide Selfer with any prospective submissions 
to the Bureau or the Council at least ten (10) days prior to such submission for Purchaser's review and 
comment, and Purchaser ~haU in good faith revlow and consider the incorporation of Seller's oommmfs. 
Purchas~r shall notify Seller ofany meetings or substantive phone calls with the Council or the Bureau or 
any other applicable governmental agency concerning the activities conteMplated hereunder at least ten 
(IO) business days prior to suoh meetfngs or phone calis, a:nd ifsuch notice is not possible or pract!oable, 
as soon as possiblo, and Seller shalt have tho right [0 attend and participate in suoh meetings or phone 
calfs to the extent permitted by tbo applioable governmental agenoyor offiolal. 


4. Cooperation by·Seller. 


(0) Selfer and all agencies and subdivisions ofBeller shall cooperate with Purchaser 
with respoot to the provision of inf1>rmation 8S well as the preparation of and the filing ofany required, 
neoessary or appropdato applicatlons·to th~Bureau, the Counoil or to any other regulatory agency for any 
Tidelands Approvals. 


(b) At Purchaser·s request, Setter andlor all agenoieS' and subdivisions ofSellershall 
act as the klentHied applicant for lUly application to the Bur~u, the Council or to any other regulatory 
ageno,Y for any Tidelands Approvals. Where such request is mado, Seller shall have a right to review and 
approV6 ofany and aU submissions made fn its name, which approval sball not be unreasonably withheld. 


5. TUle to Premises. .b~et forth in- the ~ecitals, Purchaser desires to purohase and Seller 
desires to seU tho Premises pursuant to tho PSA. 


' ...... .. 
(a) At Closing. At.the cl~ing aftitle In accordance with the PSA, SeHer shall assign 


to Purohaser any and all rigbts or interest to 811Y 11delands .Approvals or pending applications for any 
Tidelands Approvals made in furtherance oftbls Agreement and shall have no further obligations under 
tlrls Agreement. 


(b) Tenninatlon ofPSA: Reversion ofPremises 'tinder Redeyeloper's Agreement. If, 
for any reason, the PSA is tennlnated, or ownership oftho Premises reverts to SeUer In accordance with 
the provisions of the Redeveloper's Agreement, Purchaser shall, at Sener's eleatlon, either (i) assign to 
Seller any and aU rights or interest to any TIdelands Appro-vals or pending &pplloationa for Tidelands 
Approvals mado In furtherance of this Agre6ment. or (Ii) fonnally withdraw any suoh applicatioIlll. 
.Thereafter. this Agreement shall tenninate and neilOOt party shall have any further obligations hereunder. 


6. Notices. AU notices, demandss paymeBts or communications hereunder shall be sentby 
reglstered or eertifled mail, postag~prepaid, tetum rooeJpt requested, persona] delivczy ofFederal 'Express 
or other overnight deUvcxy service,. to the following addresses: 


IF TO SELLBR: 	 At the address Slilt forta above 


WITH ACOpyTO: 	 Steven W. Kleinman, Corporation Counsel 
City oIHoooken 


TidelandsKv2.0 2 







94 Washington Street 
HobClken. NJ 07030 


John M.,SoagneUi. Bsq. 
Scarinol & Hollenbeok, LLC 
1100 Valley Brook Avenue, P.O. Box 790 
Lyndhurst, NJ 07071 


IF),O PURCHASER: 	 At the address set forth above 


WITH COPIES TO: 	 Louis P. Rar:o, Bsq. 
DeCotlis, FitiPatrlck, Cole &Wister, LLP 
.500 Frank W. Burr Boulevard, Suite 31 
Teaneck, NJ 07666 


7. 3i!ntll'E1 {.\greamen(. This Agreement conslUutes tho entire agreemen.t between the parties 
hereto with respeot to the matters set forth herein. No amendment ar modifioation hereofshall have any 
force or effeot unless in writing and executed by ali·parties. 


8. BIDding Effect. This Agreement shan be binding upon and inure to the benefit of the 
parties hereto, their respective legal represenfatives, their heirs, executors, admInIstrators, successors and 
assIgns. 


9, Go'Verning Law. This Agreement shall be construed in aocordanoe with the laws of th.e 
State ofNew Iersey. 


10. Venue. The venue ofany suit brought under this Agr:eement shalt be in Hudson Counl¥, 
Newlersey. 


11. Heading. The artioteneadings oontained In this Agreement are for reference purposes 
only for the oOllvenienoe of the panies. They shall not be deemed to oonsfitul6 a part of this Agreement 
nor shalt they alter or lmpersedo the .contents bfthe Sections themselves. 


12. Survival. Whenever the oontext of thill Agreement allows, expressly provides. 01' 
reasonably Implies a continuing obligation. SUGh oontinulng obligation shall survive the·Closing and 
delivery ofthe Deed and shall not merge therein. 


IN WITNESS WHEREOF, the undersigned havo sel their. hands and seals the day lind yea~ first 


CITY OF HOBOKEN, 


:~J;iiZl'S'D~' 



Title: Mayor 
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___ _ 


: " . , .. 
" 


WITNBSSlATTJ3ST: 


Cl~~ 

D:;as M. Gohen ~ 


Attorney at law of New Je~sey 


SRG HOBOKEN UlmAN RENEWAL 

ASSOCIATES, LLC. 

aNew Jersey limited dividend limited J1abllily 

company, ("Purchaser") 



BY:~~~-t.~ 
Title: r'\itlhh....c. .____.___ 
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EXECUTION COpy 


REDEVELOPER'S AGREEMENT 



BY AND BETWEEN 



THE CITY OF HOBOKEN, NEW JERSEY 



. \ 
AND 


SHG HOBOKEN URBAN RENEWAL ASSOCIATES, LLC 


PERTAINING TO THE REDEVELOPMENT OF 



BLOCK1, LOT1 



OF THE PUBLIC WORKS GARAGE SITE 



REDEVELOPMENTAREA 
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REDEVELOPER'S AGREEMENT 


This Redeveloper's Agreement ("Agreement"), dated as oftbis 30th day of 
June .2008, by and between the City ofHoooken,a municipal 


corporation olthe State ofNew Jersey exercising redevelopment powers under N.J.S.A. 
40A: 12A-4. baving offices at 94 Washington Street. Hoboken, New Jersey ("Citi', and SHG 
Hoboken Urban Renewal Associates, LLC, a New Jersey Limited Dividend Limited Liability 
Company having offices located at The S. Hek6lllian Group, 45 Eisenhower Drive, Paramus. 
New Jersey 07652 ("Redeveloper"). . 


WITNESSETH: 


WHEREAS, in furtherance ofthe objectives otthe Local Redevelopment and Housing 
Law (''the Redevelopment LaW"), NJ.S.A. 40A:12A-l ~.theCity has undertaken a 
program for the acquisition, clearanee and reconstruction or rehabilitation ofproperties situated 
in the City that are areas in need of redevelopment (as defined by the Redevelopment Law); and 


WHEREAS, the City Council, by Resolution dated March 27, 2006, designated Block L, 
Lots I, 11, 12, 13 and 14, (collectively known as the Public Works Garage Site) as an area in 
need ofredevelopment (the "Redevelopment Area"); and . 


WHEREAS, on May 3, 2006, the City Council by Ordinance adopted the 
Redevelopment Plan for the Public Works Garage Site, which sets forth, inter alia, the plan for 
the redevelopment ofthe Redevelopment Area; and 


WHEREAS, tbe City solicited proposals for the purchase and redevelopment ofBlock 1, 
Lot 1 ("the Project Area"). a municipally owned property within the Redevelopment Area 
through the publie issuance ofa Request for Proposals dated October 1, 2007 (the "RFP"), and 
has selected iii proposal submitted by the Redeveloper (the "Selected Proposal'? a copy ofwhieh 
is hereto attached as Exhibit B; and 


WHEREAS, contingent upon the amendment oftbe Redevelopment Plan for Public 
Warks Garage Site, Redeveloper desires to redevelop the Project Area substantially in 
accordance with the Selected Proposal; and 


WHEREAS, by a separate agreement between the City and the Redeveloper for the 
purchase and sale otthe Project Area dated June 30 .2008, and 6Xecuted 
contemporaneously with this Agreement (the "Contract ofSale'). Redeveloper haS agreed to 
purchase the Project Area from the City pursuant to, and in accordance with, the terms and 
conditions ofthe Contract ofSale; and 


WHEREAS, pursuant to the Redevelopment Law, the parties desire to enter into an 
agreement that sets forth the teIlllS and conditions pursuant to which the ProjeCt Area is to be 
redeveloped. ' 







NOW, THEREFORE, for and in consid~l'ation ofthe premises and ofthe mutual 
representations. covenants and agreemcnts hcrein sct forth, thc partics hereto, each binding itself, 
its successors and assigns, do mutually promise, covenant and agree as follows: 


ARTICLE I 
:DEFINITIONS 


Section 1.1. Definitions. Except as expressly provided herein to the contrary, aU 
capitalized terms used in this Agreement and its exhibits shall have the following meanings: 


~'Affiliate" means with respect to any Person, any other Person directly or indirectly 
controlling or controlled by, or under direct or indirect common control with, such Person. For 
purposeS ofthis definition, the term "control" (including.the.correlative meanings oftlie terms 
"controlled by" and "unc;ler common control witW'), as used with respect to any Person, shall 
mean the possession, directly or indire<;:t1y. ofthe power to direct or cause the direction ofthe 
management policies.ofsuch Person, whether through the ownership ofvoting securities or by 
contract or otherwise. 


"Agreement" means thisRedeveloper's Agreement between the City and the 
Redeveloper and any written amendments and supplements hereto. 


"City" means the City ofHoboken, New Jersey, a municipal corporation oithe State of 
NewJer~y. 


''City Costs" is defined in Section 9.3 hereof. 


"City Indemnified Parties" means the City and its officers.. agents, employees (as defined 
in1:'IJ.S.A•.Title 59), contractors,.and consultants. 


''Certificate ofCompletion" means a certificate issued by the. City in accordance with 
Section 4.8(a) oitrus Agreement~ . 


''Closing Date" means the date for the00losing oftitle, as set furth in the Contract ofSale. 


"Commence~ent ofConstruction" means theundertaking by Redeveloper ofany actual 
physical construction ofany Project Improvements, ·including site preparation, environmental 
remediation, construction ofnew structures or construction or upgrading of i.n:frastructure. 


"Commencement atStrUcturll1 Construction" means the undertaking by Redeveloper of 
construction ofnew structures included in the Project Improvements, as evidenced by activities 
undertaken ill accordance with a construcliQn permit for the- new struoture. 


"Completio~Dates"means those dates·.set forth in Exhibit C hereto. 


"Control" (including the correlative meanings ofthe terms "controlled by" and "under 
common control with'), as used with respect to any PerSon, shall mean the possession, directly 
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or indirectly, ofthe power to direct or cause the direction oltho management policies ofsuch 
Pel'son! ,~~e~~~_!frr~.!J.~~~ .~~,,{':l~~~~.P_~fY~~l!g.~t.trit!~.s .9!'.9Y ~~tr~iQ.r.crth~..nvis.e.. ....... 


"Contract ofSale" is defined in the sixth recital ofthis Agreement. 


"Deposit Monies" is defined in the Real Estate Purchase and Sale Agreement by and 

between the parties hereto executed simultaneously herewith. 



"Effective Date" means the date this Agreement was ratified in accordance with Section 
14.1 below. 


"Envirorunental Laws" means any present or future applicable federal, state or local law, 
rule, regulation, order or other requirement dealing with environmental protection and/or human 
health and safety. . 


"Event ofDefault" is defined in Section 11.1 hereol: 


"Execution Date" means the date first written above. 


''Financial Agreemenf' is defined in Section 6.3 hereol: 


"Force Majeure" means acts of God; fire; flood; epidemics·; earthquakes; 
explosion; the elements; war; riots; mob violence or civil disturbance; inability to 
procure, or a general shortage of, labor, equipment or facilities, energy, materials or 
supplies in the open marketi taHure of transportation; strike; walkouts; quarantine 
restrictions; embargoes; actions of labor unions, labor unrest and picketing; court 
orders; laws, rules, regulations or orders of governmental 01' public agencies bodies 
and authorities; moratoria; or any other similar cause not within the control of the 
parties, including (a) with respect to time periods before the Closing Date, any 
adverse court ruling or order negating or staying any act 01' approval by the City or 
the Redeveloper with regard to this Redevelopment Project and process and (b) with 
respect to time periods after the Closing Date, any pending litigation. 


"Foreclosure" m~ that event in which a Holder forecloses its mortgage secured by the 
Project Area, or part thereof; or takes title to the Project Area, or part thereof; by deed~in·Iieu of 
foreclosure or similar transaction. 


"Governmental Approvals" means all reasonable and necessary reviews, consents, 
pexmits or other approvals ofany kind legally required by any Governmental Body in order to 
carry out the Project, including those required under applicable Environmental Laws (except as 
otherwise provided in the Contract ofSale). 


"Governmental Body" means any federal, state, county or local agency. department, 
commission1 authority. court. or tribunal and any successor thereto, exercising exeoutive, 
legislative, judicia), or administrative functions ot; or pertaining to, government including, 
without limitation, the City and the State orNew Jersey. . 
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''Holder'' means (i) a mortgagee or its affiliate issuing' financing. secured by a mortgage 
or other lien instrument, to the Redeveloper with respect to the Project or any part tbereof, or (Ii) 
any entity that obtains title to the Project Area or any part thereofas a result offoreclosure 
proceedings, or action in lieu thereof, including (a) any party who thereafter obtains title to the 
Project Area or such part from or through the original Holder ofthe mortgage, or (b) any other 
purchaser.at foreclosure sale·other than the original Holder oftho mortgage, or (iii) any holder of 
pledges ofthe interests in the Redeveloper. 


"Holder Failure" is defined in Section 13.5(a)(2) hereof. 


"Infrastructure Improvements" means any improvement orntility directly necessitated or 
required by the implementation ofthe Proj~ and permitted to be required pursuant to Legal 
Requirem(j)nts (including under the holding ofthe New Jersey Supreme Court in Toll Bros" Inc. 
and Laurel Creek, L.P. v. Board ofChosen Freeholders ofthe County ofBurllngton and tbe 
Planning Board oithe County ofBurlington (A-l23-06», which is located on or offthe Project 
Area, including but not limited to electric PQwer transmission lines, sewer transmission conduits 
or pipes, water lines or pipes, storm sewers,. telephone transmission Jines, television cable lines 
and other utilities, as further described on Exhibit B, and specifically excluding the principal 
buildings ofthe Project Improvements. 


"Legal Requirements" means all laws, statutes, codes, ordinauges, orders, regulations 

and requirements ofany Gover.\lll).enft)l Body. now or hereafter in effect, and, in each case, as 

amended nom. time to time. 



"Other Costs" mean!! ~y kind ofcosts including without limitation, professionaI.fees.. 
surveys, due diligence expens~s or other activities related to the subject purohase and/or 
redevelopment oftho Premises. 


''Permitted Transactiow' is defined· in Section 8.2(b) hereof: 


"Person" means any individual, sole proprietorship. corporation, partnership,joint 
venture, limited Uability company or corporation, trust, unineorporated association, institution, 
. public or Governmental Body, or any other entity. 


"Planning Board" means t4e Planning ;Board of the City. 


"Progress Report" is defmed in Section 7.2 .4ereo£ 


"Project'~means the.site preparation ofthe Project Area and the financing, construction 
and completion orall Project Improvements. 


"Project Agreement" means any ag~enttowhich Redeveloper is a party relating to 
the·Proj~t an~or the leasinglsa,leloperation oftho Projeet Improyements. . 


"Project Are~means.Bl,?ck 1. Lot 1 as designated on the Official Tax Map of'the City of 
Hoboken, as depicted on E1dribit A attached hereto, and as otherwise described on Exhibit A of 
the Contract ofSale. 
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"Project Costs" is defIned in Section 9.2 hereof. 


"Project Improvements" means all buildings, structures, improvements, site preparation 
work, Jnftastructure Improvements and amenities necessary fot" the implementation and 
completion ofthat redevelopment project more specifically described on Exhibit Bhereto. 


"Project Schedule" shall mean the list ofProject tasks and CompletionDates set forth on 
Exhibit C hereto. 


"Public Improvements" means those Project improvements to he dedicated to the City, 

as further set forth on Exhibit B hereto. 



"Public Works Garage Site Redevelopment Area" is the redevelopment area within 

which the Project Area is located, as more specifically delineated on Page 3 ofthe 

Redevelopment Plan. 



"Redeveloper Covenants" is defined in Section 3.1 hereof. 


"Redevelopment Area" shill! have the meaning given to it in the recitals. 


''Redevelopment Law" means the Local Redevelopment and Housing Law, N.J.S.A. 

40A: 12A-I ~ as amended and supplemented. 



"Redevelopment Plan" means the Redevelopment Plan for the Public Works Garage Site 
adopted on May 3, 2006, by ordinance ofthe City Council (see Appendil& kofthe RFP), and any 
subsequent amendment thereof. ' 


"RFP" is defmed in the fourth recital to this Agreement. 


"Selected Proposal» as referenced in the fourth recital to and as used throughout this 
Agreement refel's to the proposal submitted by the Redeveloper to the City on or about 
November 16. 2007, which is hereby incorporated by reference, and as subsequently amended 
pursuant to revised conceptual plans prepared by Dean Marchetto Architects. PC., which 
amendments are hereto attached as ExhibitB, 


"Tolling Event» is defined in Section 4.1O(a) hereof. 


"Transfer" is defined in Section 8.1(a) hereof. 


ARTICLE II 
GENERAL REPRESENTATIONS AND WARRANTIES 


Seefion 2.1. Representations and Warranties by Redeveloper. Redeveloper hereby 
represents and warrants the folIowIDg to City fur the pUIpose ofinducing City to enter into this 
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Agreement and to consummate the transactions contemplated hereby, all ofwhIch shall be true 
as ofthe date hereof: 


a. Company Standing. "Redeveloper is a Limited Dividend Limited Liability 
Company ofthe State ofNew Jersey in good standing, and is quaUfied to do business in the State 
ofNew lersey, and has all requisite power and authority to carryon irs business as now and 
whenever conducted~ and to enter into and perfOlID its obligations under this Agreement. 


b. Authority. Redeveloper has the legal power. right and auth.ority to enter into this 
Agreement and the instruments and documents referenced herein to which Redeveloper is a 
party. to consummate the transactions contemplated hereby. to take any steps or actions 
contemplated hereby, and to perform its obligations hereunder. 


c. Binding. This Agreement is duly executed by Redeveloper, and is valid and 
legally binding upon R~veloperand enforceable in accordance with its terms. The execution 
and delivery hereof shall not constitute"a default under, or violate the terms of; any indenture. 
agreement or other instrument to whioh Redeveloper is n porty. 


d. No Litigation. Except as disclosed on Exhibit D. there is no pending, or to the 
best ofRedeveloper's kno\vledge threatened litigation, investigations or other proceedings that 
would prevent Redeveloper from performing its duties and obJigatiens hereunder or have a 
material advers~ effect on the fmancw condition ofRedeveloper 01' its ownership, 


e. Accuracy. To the extent ofRedeveloper's knowledge and belie±; all materials and 
documentation submitted by Rede~loper and its agents to City and its agents were, at the time 
ofsuch submission. and"as ofthe Effl')Cuve Date, materially accurate, and Redeveloper.shall 
continue to inform City ofany material changes in the documentation submitted. 


f. Ownershig. The ownership structure ofRedeveloper ~ set forth on pxhibit E. 
Redeveloper shall. at such times as CiJ;y may request, furnish Cit}' with a complete statement 
subscribed and sworn to by:authoriz~ officials ofRe~eveloper, setting fort~ all ofthe ownership 
interests ofRedevelopef, o~ other- owners ofequity interests ofRedeveloper and the extent of 
their :respective{Joldings, and in the event any other parties have a beneficial interest in 
Redeveloper's entity, their nantes and the extent ofsuch interest 


Section 2.2. Representations and Warranties by City. City hereby represents and 
warrants the following to Redeveloper for the purpose ofinducing Redeveloper to enter into this 
Agreement and to consummate the transactions contemplated hereby. aU ofwhich shall be true 
"as ofthe date hereof: 


a. Authority. Subject to the ratification ofthis Agreement (as described in Section 
14.1 below), City has the legal power, right and authority to enter intQ this Agreementand the 
instruments and doc\lll1¥nts r9feil'<lnced herein ta.~hich City is aparty, to c~te the 
transactions contemplated hereby. and t~ perform their obligations hereunder. 


b. llinding. This Agreemeru is duly"ex~uted byCityanci, uponratificatio~, shall be 
valid and legally binding upon City and enforceable in accordanee with its tenns. The execution 
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and delivery thereofshall not, with due notice or the passage oftime, constitute a default under 
or violate the terms ofany indenture, agreement or other instrument to which C!o/.. ~~_~ P!l~ty~__ 


_ w •• •• w - - • ___ w· • _. - _. .~-. 


c. No Litigation. Except as disclosed onExhibit D, there is no pending, or to the 

best ofCity's knowledge, pending or threatened litigation that would prevent City from 

perfonning its duties and obligations hereunder. 



d. Accuracy. To the extent ofthe City's knowledge and belie~ all materials and 
documentation provided by the City and its agents to the Redeveloper and its agents were, at the 
time ofsuch submission, and as ofthe Effective Date, materially accurate, and City shall 
continue to inform Redeveloper ofany material changes in the documentation provided. 
Notwithstanding the above, the parties have discussed the interest in the Premises held by the 
City and its ability to transfer the Premises. 


ARTICLEm 
REDEVELOPER COVENANTS; DECLARATION OF COVENANTS 


Section 3.1. Redeveloper Covenants. The covenants set forth in this Section 3.1 shall 
be individually and colleclively referred to as ''Redeveloper-Covenant(s)''. Redeveloper 
covenants and agrees, fur itself. and its successors and assigns oftile Project, or any part thereof. 
that: 


a. Use. The Redevelopet· shall construct on the Project Area only those uses 

specifled in the Redevelopment Plan, including as it may be amended from time to time. 



b. Project Improvements. The Redeveloper shaU construct the Project 
Improvements substantially as forth in the Selected Proposal and in confonnity with the 
standards set forth in the Redevelopment Plan, and to submit to the City for its reasonable 
approval all final plans and specifications, indIcating the work to be performed within the Project
Area. -, 


c. Legal Compliance. Redeveloper shaU carry out the Project in accordance with the 
provisions ofthis Agreement and Legal Requirements, including, but not limited to, the 
Redevelopment Law, all Governmental Approvals and Environmental Laws, and subject to the 
obligations ofthe City hereunder and under the Contract ofSale. 


d. Diligence: Skill. Subject to the time requirements as set forth in-the Contract of 
Sale and in the Project Schedule, Redeveloper shall promptly undertake and prosecute diligently 
(i) the fmancing of the Project, (ii) construction and development ofthe Project (with allowance 
for any extended closing date_set forth in the Contract ofSale), including the conunencement and 
completion ofthe Project on or prior to the applicable dates set forth in the Project Schedule, and 
(ill) seek tenants and purchasers, as applicable. for the Project Improvements. All activities 
perfonned under this Agreement shall be performed inaccordance with the leVel ofskill and care 
necessary to effectuate the goals and objectives of-the Redevelopment Plan. Such obligation 
shall include, but not be li~nited to, Redeveloper making commercially reasonable efforts to 
ensure that all consultants, professionals, employees, agents, contractors engaged by 
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Redeveloper or any ofRedeveloper's subcontractors shall have the skiJl andjudgmenl:necessary 
to implement the Project in compliance with the tenns and conditions ofthis Agreement. 


e. No Collateral. Until the issuance ofa Certificate ofCompletion, Redeveloper 
shall not use the Project Area, Project Improvements, or any part thereof for which a Certificate 
ofCompletion has not been issued, as collateral for an unrelated transaction. 


h. Project Agreements. Redeveloper shall fulfill its material obligations under any 
and all Project Agreements, provided, however, this covenant is not intended to prevent 
Redeveloper from contesting the scope or nature ofsuch obligations in good faith nor is it 
intended on its own to make the City a third-party beneficiary ofsuch agreements. 


i. ~. Except as maybe specifically provided fur herein, Redeveloper shall 
complete the Project or cause the Project to be completed at its sole cost and expense, using any 
public andlor private resources that may be available; provided, however, that City shan in no 
,yay be obligated to provide such resources eXcept as specifically·provided fur herein or in the 
Contract ofSale. 


j. IJansfers. Except as provided in kude VIII below, Redeveloper shall refrain 
from the sale. ground lease, conveyance or otherwise transfer ofthe Project Area~ and from . 
assigning its interest in this Agreement without the written consent ofthe City, its successors and 
assigns in aecordance with the provisions ofN.J.S.A. 40A:12A-9. 


k. NQ Discrimination. Redeveloper shall refrain trom restricting the sale, lease, 
sublease. rental, transfer, nse, occupancy, tenure, '01' enjoyment ofthe Project Area (or any part 
thereof) on the basis of race, color,'religion, creed~ national origin. ancestry. physical handicap, 
age, marital.statUs, sexual orientation or sex ofany person. and.shall further refrain frO:q1 
discriminating in such resp~t against t:aouseholds with·children. . 


.1. No Speculation. Redeveloper covenants that its-undertakings purSU2ht to this 
Redevelopment Agreement shall be fur the purpose ofredevelopment ofthe Project Area and not 
for speculation in land holding. . 


Section 3.2•. Declaration of Redeveloper Covenants. Redeveloper shall execute at the 
closing oftitle and' subsequently record one or more Declaration ofCovenants and Restrictions 
(''Declaration'') approved by the City imposing on the ProjectArea the Redeveloper Covenants. 
a~d suph other tenus as provided hereiti. The Declaration shall be recorded by'Redeveloper with· 
or as part ofthe deed fo Block 1. Lot I, and·any other agreements, leases, deeds or other 
instruments described in Section 9(a) ofthe Redevelopment Law, N.I,S.A. 40A:I2A-9(a). 


Section 3.3. Effect and Duration of Redeveloper Covenants, It is intended 'and 
agreed, ~d theDeclarati~n shall so eltpressly provide, that the agreements and covenants 
PfOvided. in Section 3.1 above shall becovenauts running witMhe land and that they shall. in any 
event and except only as otherwise specifically provided in this Agreement itselt be binding, to . 
the fullest ~entpennitted by law. on all successors in interest to the Redeveloper. It is further . 
intended and agm:d that such agreements and oovenants:shall remain in effect until such time as 
provided in Section 9(a) ofthe Redevelopment Law. N.J.S.A. 40A:12A-9(a) and SectlOn 4.8(a} 
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below, except that those provided in Section 3.1(k) above shall remain in effect without 
limitation as to time. 


Section 3A. Enforcement by City. The City shall, both in its own right and also for 
purposes ofprotecting the interests ofthe community and other parties, publio or private, in 
whose favor or for whose benefit such agreements and covenants have herein been provided for, 
be deemed a beneficiary of the agreements and covenants provided in this Agreement. Such 
agreements and covenants shall run in favor ofthe CIty and be enforceable by tho City against 
the Redeveloper and its successors and assigns to, or ot; the Project Area or any part thereof or 
any interest therein, for the entire period during which such agreements and covenants'shall be in 
force and effect (without regard to whether the City is or remains an owner ofllie land or interest 
therein to which such agreements and covenants relate), and the Declaration shall so state. As 
such II beneficiary, the City shall have the right, in the event ofa breach ofany such agreement 
or covenant, to exercise all the rights and remedies and to maintain any actions at law or suits in 
equity or other proceedings to enforce the curing ofsuch breach ofagreement or covenant, to 
which beneficiaries ofsuch agreement may be entitled. 


ARTICLE! IV 
IMPLEMENTATION OJ!PROJECT 


Section 4.1. Governmental Approvals. Redeveloper shall use diligent efforts to secure, 
or cause to be secured any and all Governmental Approvals and shall carry out the Project in 
confunnance therewith. Redeveloper shall be required to provide the City with a copy ofeach 
and every application fur Governmental Approvals submitted (0 Governmental Bodies at the 
same time th'Ose applications are submitted to same. Failureto submit a "complete" application 
to any Governmental Body (including the Planning Board) inconnection with a Govermnental . 
Approval shall not be a default ofRedeveloper's obllgatiolis hereunder provided Redeveloper 
acts diligently to correct any deficiencies identified by the Governmental Body. Redeveloper 
shall have the right to appeal a denial or unfavorable ruling rurto any Governmental Approval. 
As to any approval of the Project by the Planning Board, in the event such approval is overturned 
on appeal, Redeveloper will reapply to the Planning Board with such modifications as are 
required to obtain preliminary and final site plan approval (provided 'such modifications are 
otherwise allowed by law) and shall not be considered to be in default ofthis Agreement 
provided Redeveloper is diligently pursuing its re-application. Redeveloper shall submit its 
application for an initial building permit at such time as reasonably necessary to pennit the City 
to issue same following the closing oftitle in accordance with the Contract ofSale. In the event 
Redeveloper desires to submit for building penntts prior to the closing oftitle in accordance with 
the Contract ofSale, the City shall consent thereto. The City shalt cooperate in good faith with 
Redeveloper's efforts to obtain the Governmental Approvals. 


The City shall diligently review and act upon pennit applications submitted to it by 
Redeveloper and shall cooperate with outside agencies that require the City's consent for the 
construction ofthe improvements to be undertaken by the Redeveloper within the 
Redevelopment Area and as part oftile Project. 
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Section 4.2. Site Plan Approval. Redeveloper shaIl submit a complete application for 

pl'eliminary and fmal site plan approval in accordance with this Section 4.2. 



a. Review by City. Within three (3) months ofthe Effective Date, Redeveloper 
shall, at its own cost, cause to be prepared by the appropriate professionals licensed in the State 
ofNew Jersey, and submit to the City a preliminary site plan for consttuction ofthe Project 
Area, or portions thereo~ consistentwith the·Redevelopment Plan ("Site Plan") and in 
accordance with applicable Legal Requirements and those ofthe Planning Board. The City shall 
have a period of thirty (30) calendar days after receipt thereofto approve:in writing such Site 
Plan as being in conformity·with the Redevelopment Plan and this Agreement or to furnisb to 
Redeveloper in writing. notice ofany changes or modifications, and the reasons therefore, 
required to be.made in order to render the same in conformity with the Redevelopment Plan and. 
Agreement. Ifchanges or modifications shall be required by the City, Redeveloper shall 
incorporate such changes and modifications and furnish revisions to the City for approval within 
thirty (0) calendar days after receipt ofwritten·notice thereof. It Is agreed by the City that a 
standard ofreasonableness prevails in relation to its requisite review, timing, and approval ofall 
plans pursuant to this Seetl0n. 


b. Traffic Impact Stud}!. In addition to any other documents required for Site Plan 
Approval, Redeveloper shall prepare and submit to the City for the review descn'bed in 
subsection (a) above, a traffic impact study fbr the Project. I 


c. Review by Planning Board. Within thirty (30) calendar days ofthe date the City f 
has.approved in Writing the Site Plan, Redeveloper shall prepare and submit to the P1m.ming I' 
Board, or its successor, aU applic;ations and documents (including the traffic impact study i 


referenced in subsection (b) above) as shall be required to obtain site piau approval for the 


I 
,Project Area. ("Site Plan Approval") in aecordance with applicable City .Ordinances and the 


Munioipal Land Use Law;NJ.S.A. 40:55D·1 ~ as same may be amend~ trom·time to time. 
Rede~eloper 811all, at its own expense, obtain site plan approval as required herein, for the 
con*uction oftlle Project or portIon the~of. RedeveJoper shaIl attend.and pay the cost I' 
associated with any special meetings ofthaPlanning Board reasonably requested by.the City. 
Redeveloper shall be required to accept as a condition ofpreliminaty and ·final site plan approva.~ . 
inter alia; the provision. ofperformance ~dmahltenance bond~ for the Public Improvements in·a 
form as shall be reasonably required by the Planning Board and consistent with the Municipal 
Land Use Law•. N.J.8.A. 40A:S5D~1 et s'lQ. 


d. Termination: Extension. In the event that' within twelve (12) months from the 
date ofsubmittal ofall applications and documents required bythis Agreement, Red!'veloper has 
not received from the Planning Board Site PlanApproval for the Project. in accordance with the 
City approved Site Plan and subjec~ to such legally allowable changes in the plans as may be 
required by the Planning B~ then jit Redeveloper's election. upon writt.en notice to the City, 
this Agreem.entmay be terminated. The R~eveloper and the City shall extend the p,er.furmance 
time requi.rc<d in.thi& Section in the-event (If(i) any :fui1ure to obta/!lthe necessatySite Plan. 
approvals within the time set out in the sentence directly.above and which is caused by the . 
Planning Board orwhich involves mutual adj'ourmnent or extensjon ofthe hear~gperiod ofthe 
applications for Site Plan approval or (ii) any third party appeal of Site Plan Approval by the 
Planning Board. 
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Seetion 4.3. Modifications to Selected Proposal. The City must approve inwriting any 
additions, changes, alterations, substitutions or modifications whlcli constitute a major change in 
the scope or concept oftile Project set forth in the Selected Proposal, a change in the location of 
any structure and its relationship to any other structure, a cbange in the location ofany park or 
open space area, or any nudor alteration ofthe exterior facade ofthe structures that would 
substantially change the design or appearance ofthe buildings, structures or open space as 
viewed from the street level. Such .approval shall not be unreasonably withheld. 


Section 4.4. Infrastructure and Public Improvements. Redeveloper shall design and 
construct the Infrastructure Improvements in a good and workmanlike manner and in accordance 
with all applicable Legal Requirements. Redeveloper shall provide a maintenance bond in a 
fonn generally acceptable to Governmental Bodies in the State ofNew Jersey guaranteeing that 
the Public Improvements when completed will remain in compliance with its accepted condition 
for a period oftwo (2) years following the date ofdedication. All contractor warranties for the 
Public Improvements shall be assigned to the City or enforced by Redeveloper on behalfofthe 
City. Ifadditional capaoity beyond what is specifically connected to, a consequence of01' 


reasonably necessary for the Project with respect to any particular infrastructure improvement is 
required by the City to be constructed, Redeveloper shall have the right to seek reasonable 
contrIbution in accordance with applicable law from other properties to the extent that said 
properties are benefited by the infrastructure and public improvements referred to herein and, 
subject to the Consent ofthe City Council, the City agl'ees to reasonably cooperate with the 
Redeveloper in the effort Ifthe Ci~Counoil does not consent to require such contribution fl:om 
the other benefited properties. the Redeveloper shall not be obligated to supply such capacity 
unde!' this Agreement. 


Section 4.5. Condition ofSite. After Commencement ofConstruction ofthe Project. 
Redeveloper shan keep the Project Area free from any substantial accumulation ofdebris or 
waste materials and shall maintain in good condition any landscaping and amenities required 
under the final Site Plan Approval. 


Seetion 4.6. Neighborhood Impacts. Redeveloper acknowledges that tbeconstmction 
ofthe ProjectwiU have certain impacts on the neighborhoods in the vicini.ty ofthe Project. 
Although it is anticipated that the Project will provide many positive effects on the community, it 
is also recognized that it may result in some temporary inconveniences during the time that 
construction takes place and for a short time thereafter. Therefore, Redeveloper shall take steps 
that are reasonably necessary- in order to minimize any potential negative effects that 
construction ofthe Project may produce. 


Section 4.7. Certificate ofOccupaney. Redeveloper shall, upon the completion of 
construction ofthe Project rmprov~ents. obtain all required occupancy permits and 
authodzations from appropriate authorities, ifanybe required. authorizing the occupancy and 
uses ofthe Project Improvements for the purposes contemplated hereby. The City shall not 
unreasonably withhold or delay the issuance ofthe Certificates. 
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Section 4.8. Certificate ofCompletion. 


a. Promptly after connnencement and after completion ofall phases ofthe Projeot in 
accordance with the provisions ofthis Agreement relating solely to the obligations ofthe 
Redeveloper to construct the Project (including the dates ofcommencement and completion 
thereof). the City shall furnish the Redeveloper with an appropriate instrument so certifying 
completion (the "Certificate ofCompletion"). Such certification shall be a conclusive 
determination ofsatisfaction and termination ofthe agreements and covenants ofthis Agreement 
and in the Declaration obligating the Redeveloper. its successors and assigns, with respect to the 
construction ofsuch phase ofthe Project and the dates for the beginning and completion thereof, 
and it shall be so provided in the certification itself 


b. The City shalLnot unreasonably withhold ordeJay the delivery ofthe Certificate 
ofCompletion. IfCity determines that Redeveloper is not entitled to a Certificate of 
Completion, City shall. at the written request ofRedeveloper. within thirty (30) days ofreceipt 
thereof, provide Redeveloper with a written statement ofthe specific reasons City refused or 
failed to furnish a Certificate ofCompletion. Ifthe reason for the refusal is confined to the 
immediate availability ofspecific minor finish items, City shall issue its Certi.fica~ of 
Completion upon the posting ofa bond to the extent not co:vered by existing bonds (or oUter 
reasonably satisfactmy security) by Redeveloper with City in an amount representing the fair 
value ofthe work11Qt yet completed. 


o. Upon issuanto ofthe CertificaW ofCompietion, the conditions determined to exist 
at the time the relevant ,portion ofthe ProjectArea was determined to be an area in need-of 
redevelopment shall be deemed to 110 longer exist and the land and improvements within-the 
relevant portion ofthe Project Area shaD no longer be subject to eminent domain as a l'eSlllt of 
those determinations. ' 


Section 4.9. Project Schedule Violations. IfRedeveloper materially deviates from a 
Completion Date and is notified ofsame in writing by City, or Redeveloper conclusively 
determlnes between progress meetings that it will materially deviate from a Completion Date, 
Redeveloper shall promptly provide written notice to City stating: (a) the reason for the failure 
to complete the applicable task, (b) Redeveloper's proposed meth()d for correcting such failure. 
(e) Redeveloper's schedule fur completing such task, and (d) the method or methods by which 
Redeveloper,proposesto achiev.e subsequenttasks by the relevant Completion Dates. Such 
notice shan nQt in and ofitselfconstitute an Event ofDefa.ult hereunder; however, this Section 
shall- not in any way limit the rights ofCIty under Articles XI and XII hereunder. 


Section 4.10. Prohibition Against Suspension, Discontinuance or Termination. 


a. The Project Schedule shall controltbe. .progress and oompletion ofthe Projeot and 
Redeveloper win utilize its best :efiDrts mdiligently adhering to the Compl~tion.Dates-set furtb. in 
the Project Schedule subjoot only to relief resulting from (i) the ocsurrence ofan event ofForce 
Majeure, or (ii) an Event ofDefault by City or act or onusSion ofCity that has a material adverse 
effect on the ability ofRedevelQper to adhere to the Project Schedule (each ofthe foregoing. a 
«Tolling Event"). 
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b. Redeveloper shall not suspend or discontinue its performance of its obligations 
under this Agreement or terminate this Agreement (other than in the manner provided for herein) 
for -anY-reason'othCi-tnm-iI'fciIiinffBVciit;biiforuyt(ifue'cxtent aIi(flor"ilie penod'oriline that " 
such perfonnance is limited or prev~nted as a direct result ofsuch occurrence. 


Section 4.11. Restoration ofProiect Improvements. City agrees that Redeveloper 

shall have the right to restore to its ol'lginal condition any Project Improvement that is damaged 

or destroyed prior to the issuance of a Certificate ofCompletion, regardless ofany change in the 

City's rules, regulations or ordinances. Any such restoration must be consistent with this 

Agreement. 



Section 4.12. Cooperation. Both parties shall fully cooperate with each other as 

ne<:essary to accomplish the Project, including entering into additional agreements that may be 

required, provided, however, that such actions shall"not result in a material increase in the 

parties' respe<:tive obligations hereunder or material decreaSe in the parties' respe<:tive rights 

hereunder. 



Section 4.13. Term. Subject to the provisions ofSection 14.1 below, this Agreement 
shall become effective upon its execution by the parties hereto, and, subject to survival 
provisions contained herein, shall remain in ful! force and effect from such date until the Project 
has been implemented and completed, as evidenced by the issuance ofthe final CeJ.tifioate of 
Completion. in accordance with the teons ofthis Agreement, the Redevelopment Plan and the 
requirements ofthe Final Site Plan Approval and any other Govermnental Approvals. 


ARTICLE V 
ACKNOWLEDGMENTOFRECEIPTOF COLLATERAL DOCUMENT8 


Section 5.1. §imultaneous Delivery ofDoeuments by Redeveloper. Redeveloper and 
City agree that the rights, obligation and liabilities ofthe parties under this Agreement are 
conditioned upon the delivery oflhe following fully eXecuted collateral documents and hereby 
acknowledge the receipt ofsuch documents, simultaneously with the eXe<:ution ofthis 
Agreement: 


a. A certification ofRedeveloper's in-house legal counsel to the effect set forth in 
Se<:tions 2.1(a)·(b) hereof. 


b. Copies ofthe Certificate ofFormation and Certificate ofGood Standing of 
Redeveloper. duly certified by the Secretary ofState olthe state of the entity' formation. 


c. Certifications oflegal counsel to Redeveloper that. after due diligence, (I) no 
material action, suit, proceeding or official investigation shall have been threatened. publicly 
announced or commenced by any Governmental Body, or in any federal, state or local court, that 
seeks to enjoin, asseSs civil-or criminal penalties against. assess civil damage against or obtain 
any judgment, order orconsent decree with respect to Redeveloper, this Agreement or to any of 
the agreements which are referred to herein as a result ofRedevelopers negotiation, execution, 
delivery or performance ofany such agreement or its participation or intended participation in 
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any transaction contemplated thereby; except that this Section 5.1(c) shall not apply to any 
material action. suit, proceeding or official investigation not involving criminal penalties which 
does not challenge the validity, binding effect or enforceability ofany ofthe agreements which 
are referred to in this Agreement, and which. ifadversely determined, would not materially 
adversely affect any ofsuch agreements, or the performance by Redeveloper ofits obligations 
thereunder. or transactions contemplated thereby; (2) no receiver, liquidator, custodian or trustee 
ofRedeveloper or ofa major part ofits property, shall have been appointed as ofthe Effective 
Date, and no petition to reorganize Redeveloper pursuant to the United States Bankruptcy Code 
or any similar statute which is applicable to. Redevaloper shall have been filed as ofthe Effective· 
Date; (3) no adjudication ofbankruptcy ofRedeveloper or a filing for voluntary bankruptcy by 
Redeveloper under the provisions oftha United States Bankruptcy Code or any other similar 
statute which is applicable to Redeveloper shaH have been filed; and (4) no indictment has been 
returned against any official ofRedeveloper with respect to any transaction, related to the 
transactions contemplated by the terms ofthis Agreement. 


d. The Contract ofSale. 


ARTICLE VI 
A.CQUI8ITION OF PROJECT AREA 


Section 6.1. Redeveloper's Acquisition Responsibility. Redeveloper shall use its best 
efforts. at its sole cost and expense, to acquire the Project Area.from the City under the terms and 
conditions ofthe Contract ofSale. 


Seetion 6.2. Recordation. The Redeveloper shall promptly record a. deed fur the Project 
Area containing the DeClaration referenced in Section·3.2 above, and record this Agreement as 
well, among the land records ofHudson County and shall pay the rec.ordation costs thereof, but 
no realty transfer tax or equivalent. ·Said deed shall ~er provide fPat upon the completion of 
the required improvements (as evidenced by the issuanee ofthe Certificate efCompletion). the 
conditions determined to exist at the time the Project Area was determined to be an area in need 
ofredevelopment shall be deemed to no longer exist1llld the land and improvements within the 
relevantportion ofthe. Project Area shall no longer be subject to eminent domain as a result of . 
those determinations. 


SeetioR 6.3. Tax Assessments and Tax Abatements. Subject to tbe l'eview and 
approval ofthe City Council. the Redeveloper and City agree to enter into a financial agreement 
in a fonn materially consistent :with SeCtion 1.4.5,and Appendix H ofthe RFP, which provIde for 
payments in lieu oftaxes for a period of25 years from the issuance ofCertificate ofOccupancy. 
The annual administrative fee under the financial Agreement shaU not exceed the greater of(a) 
1% ofthe Annual Service Charge for the Project established by the Financial Agreement and 


. pursuant to N.J.SA. 40A:20·12 or (b) $20,000 which amOWltshall b~ increased annually,· : 
commeneing ftom·the time ofClosing, ,by the amount oftbo annual in(4eaSel in theConsumer ... 
Price Index for the New York Metropolitan Statistical~. Bxcc;pt for this Financial 
Agreement, Redeveloper agrees ~ there shall be no·real property tax abatementli. oredits or . 
other reductions in sewer, water Qr construction fees fur the Project and that Redeveloper's 
fmancial commitment to the Project is not conditioned·in any way upon receipt ofsand:; 
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ARTICLE VII 
PROJECT OVERSIGHT 


Section 7.1. Progress Meetings. Redeveloper shall attend and participate in progress 
meetings with representatives ofCity to report on the status of the Project and to review the 
progress under the Project Schedule. City shall give Redeveloper fifteen days (15) advance 
written notice ofsuch meetings. The meetings shall be held at the Project Area or other 
convenient location in the City. The agenda for the meeting shall include, but not be limited to, a 
status report with regard to Governmental Approval submissions and approvals, financial 
commitments, construction ofProject Improvements and Inftastructure Improvements, 
compliance with the Redevelopment Plan and activities concerning relocation, marketing, sales 
and leasing. At the meeting, this infurmation will be evaluated by City to detennine compliance 
with the terms and condi.tions of this Agreement and the Project Schedule. City shall have the 
right at all reasonable times to inspect the books and records ofRedeveloper which are pertinent 
only to the purposes ofthis Agreement and to the progress meetings. 


Section 7.2. Progress Reports. Redeveloper shall submit to City a detailed quarterly 
written progress report (''Progress Report") that shall inolude a description ofactivities 
completed. the activities to be undertaken prior to the next quarterly progress report, the status of 
all Governmental Approvals, an explanation ofeach activity, ifany. which is showing delay, a 
description ofproblem areas, ourrent and anticipated delaying metors and their estimated impact 
on perfonnance ofother activities and completion dates in the Project Schedule and an 
explanation ofcorrective action taken or proposed. 


Section 7.3. Access to Prolect Area. Following the closing oftitle to the Project Area 

and prior to the Issuance ofthe Certificate ofCompletion: 



a. The City and its authorized representatives shall have the right to ~ter the Project 
..Area at all reasonable times and upon reasenable advance notice to inspect the site and any and 
all work in progreSs for the purpose offurthering its interest in this Agreement. Such entrance 
shall be for infotmational purposes and shall not relieve Redeveloper from its obligation to 
implement the Project in accordance with this Agreement. In no event shall City's inspection of 
the Project be deemed acceptance ofthe work or be deemed to waive any right City bas under 
tbis Agreement. . 


b. The City reserves for itself, and for any public utility company. the right to enter 
upon the properties at all reasonable times and upon reasonable advance notice (except to the 
extent that there is an emergency which would prevent the adequate giving ofnotice) for the 
purpose ofreconstructing, maintaining, repairing or servicing the public utilities located within 
the boundary lines ofthe Project Area and any easements pertaining thereto. 


Notwithstanding the above, the RedevelopershaII not be liable or responsible to City, its 
employees or agents for injury to person or property sustained in connection with such access 
except to the extent that Redeveloper violates the standard ofdue care owed to invitees. 
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ARTICLE VlIl 
TRANSFERS 


Section 8.1. ProJiibition Against Transfers. 


a. Generally. Except set forth in Sectkm ~.2 below. prior to the issuance ofa 
Certificate ofCompletion Redeveloper shall not, without the prior written consent ofCity which 
shall not be unreasonably withheld: (i) effect or permit any change, directly or indirectly, in the 
majority ownership or control ofRedeveloper, Cd) assign or attempt to assig!l this Agreement or 
any rights herein or in the Project Area. or (iii) make any total or partial sale. lease, transfer or 
convey~e ofthe whoie or any part ofits interest in the Project Area or the Project 
Improvements (collectively a "Transfer). 


h. ConditiOll8 on Consent•.The City may grant its consent to a Transfer, which 
consent shall not be unreasonably withheld or delayed, subject to the following conditions: 


1. Any proposed transferee for itself; its successors a:nd assigns shall 
expressly assume by instrument.in writing for the benefit aftho City, all ofthe 
obli~tion$ ofthe R-edevelopor under this AgI:eement and agree to be subject to all of the 
conditions and restrictions to which the Redeveloper is subject; 


2. The proposed Transfer shall not, in any wr,.y, deprive or limit the City of 
any rights, remedies or controls provided in or resulting from this Agreement with respect 
to the Project Area and the construction ofthe Project; 


3. The Reooveloper and its proposed transferee shall comply with sucholh6l! 
reasonable conditions as the City may :require in order to achieve and safeguard the 
purposes ofthe ;Redevelopment Law and thc RedevelQpment Plan; provided, however. 
that the City shall not condition its collsent to the proposed Transfer upon any material 
change to the Project Improven;tents or Public Improvements undertaken by the 
Redeveloper; 


4. . The Redeveloper shall submit to the City~ for its review and .approval. all 
instruments for other legal documents involved in effecting the proposed Transfer. The 
Redeveloper shall reimburse the City for all ofits reasonable and necessary costs, 
including reasonable attorneys' fees, incurred in such review; and 


5. In the event that ~City does not act on the r.equest by the Redeveloper to 
review and approve ofibe propelled Transfer as provided hereunder with~ sixty (60) 
days from the date such review is requested ofthe City, thensucb approval shaH·be 
deemed to have been granted. 


S~etl~n.8.~. Permitted Tl·ansactioDs. 


a. Generally. The following transactiOOs are exceptions to the prohibition set forth 
in the pnflious subparagraph and shall not requireprior approval by City (''Permitted 
Transactions"), the \~ritten consent ofCity to such transactions being deemed given hereby 
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provided written notice ofsame is given to City: (i) a mortgage or mortgages or pledge of 

~tt:ie~t~,~r~e.~evel<?~~fo~ t~e,pu.rp~s,e~ ~ffina~'?~llg ,the ~!()j~!Co~~.a.ssoc~a~ed witl1> or 

incurred in connection with, the acquisition of the Project Area or the development and 

construction ofthe Project, provided that tbe occurrence ofan Event ofDefault as to 
Redeveloper hereunder constitutes an event ofdefault by Redeveloper under the loan documents 
documenting such financing, (ii) any lease, option agreement or contact ofsale for all or any 
portion ofthe Project with occupancy or closing to occur fullowing issuance ofa Cel'tificate of 
Completion; (iii) utility and other development easements; and (Iv) any Transfer of 
Redeveloper's interest in this Agreement to an Affiliate; provided that the Affiliate is under the 
Control ofthe owners ofRedeveloper, such new entity is subject to the terms ofthis Agreement 
and said Transfer does not release Redeveloper from its obligations hereunder. 


b. Notice. With respect to any Permitted Transactions, Redeveloper shall provid6 to 
City written notice at least thirty (30) days prior to such Permitted Transaction, including a 
description oftha nature ofsuch Permitted Transaction, and the name(s) and address(es) ofthe 
parties, individuals and/or entities involved. 


Section 8.3. Transfers Void. Any transfer ofRedeveloper's interest in violation ofthis 
Agreement shall be an Event ofDefault ofRedeveloper and shall be null and void. Such Event 
ofDefault shall entitle City to seek all remedies available under the termS' hereof; and those 
available pursuant to law or equity, including termination of this Agreement. In the absence of 
specific mitten consent by City, which shall not be unreasonably withheld, no such sale, 
transfer, conveyllnce or assignment of the Project Area or Project Improvements. shall be 
deemed to relieve Redeveloper from any obligations under this Agreem.ent. The Declaration 
shall contain a restriction against transfers as set furth in this Article and. in addition, shall 
provide that in the event ofany attempted transfer in violation ofthe restrictions In this Article, 
City shall be entitled to apply to the appropriate court for the ex parte issuance of a temporary 
inJunction restraining such transrer, and the award of'legal fees and related expenses ofCity in 
connection with any such legal action. Upon the recording ofthe Declaration In the Office ofilie 
Hudson County Clerk, the provision relating to such injunctive reliefshall have the same force 
and effect as aNotice ofLis Pendens, Upon recording ofeach Certlfioate ofCompletion. the 


. provisiGllS ofthe Declaration set ibrth in this Article VIII shall be deemed terminated and the 
Declaration shall so state. 


ARTICLE IX 
FINANCIAL COMMITMENTSAND OBLIGATIONS 


Section 9.1. Redeveloper's Financial Commitment. Redeveloper represents an.d 

warrants that it has obtained or can obtain and will commit the requisite equity and debt 

financing in an amount necessary to implement and complete the Project. 



Section 9.2. Project Costs. The Redeveloper shall bear all costs ofimplementing and 

completing the Project ("Project Costs"), including the City Fee, but not any other City Costs. 



. Section 9.3. City Fee and City Costs. Upon execution ofthis Agreement. the 
Redeveloper shall pay to the City a one-time administrative fee ("tbo City Fee") ofTwo Hundred 
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Thousaild Dollars ($200,000), This fee will be collected \Jnder Section S(f) ofthe Local 
Redevelopment and Housing Law; NJ.S.A. 40A:12A.:-&(f), in lieu ofthe City seeking additional 
reimbursement for "City Costs," whiQh are expenses and costs it incurs in connection with this 
Project, but do not include any fees otherwise required by City Ordinance (e.g., site plan review 
fees, permit fe~ etc.) or as otherwise set forth herein. 


Section 9.4. Governmental Approva'i Fees. Redeveloper shail pay all fees for permits 
required by the City (in accordance with standard fees provided in tbe City's ordinances) and any 
other Governmental Body for the construction and development ofthe Projoot. Redeveloper 
shall pay all oth(:r permit fees, which Include any pennit fees'payable by the City to all required 
Governmental Bodies other than the City, 01: for which the City is required to reimburse other ' 
Governmental Bodies or is required to pay other third party contractors retained by or on behalf 


. oftha City to perform services which the City would otherwise be ~equired to perform itself 


ARTICLE X 
INDEMNIFICATION; INSURANCE 


Section ltl.l. Indemnification of City 01' Redeveloper. ' 


a, Redeveloper covenants and agrees, at its sole expense, to pay and to indemnifY, , 
protect, defend and hold the Gity Indemnified Parties harmless from and against all liability. 
losses, damages, demands, costs,. claims, actions, or expenses (i,ncIudfug attorneys' fees, 
disbursements, an~ court costs) ~fe,very ~ind, character and nature arising out of, arising from or 
.in cOlU1ecnon with: 


1. the conduct or management of, or from,.any work or thing whatsoever 
done by or on beh,aU"-o~the Redeveloper in or on the Project Area, other than any work or· 
thing done by' the City or any ofits servants, consultants, vendors, agents or employees; 


2. any act ~negligence oftheRedeveloper, or any ofits agents, contractors, 
servants, employees, ~r licensees. with respect to any pol1ion ofthe Project Area; 


3, ,any accident, ll\fury 01' damage whatsoever to any person, firm or 
COIpomtion occ~ring during the term ofthis Agreement, in or on the ProjectArea, other 
than those caused by an act ofnegligence ofany officer, servants, consultants, vendors, 
agents or employees ofthe City while in pursuit ofmunicipal business, or by the willfu:l 
or intentional aots or willful or intentional omissIon ofany officer or employee ofthe 
City; 


4, any contamination ot;; or bodily injU1Y or property damage sustaIned, as the 
result ofenvironmental conditions on, in under or migratIng to or from, the Project Area 
caused or exacerbated by Redeveloper's oois or omissions after the Effective Oa«: ofthis. 
Agreement. ' 


b. In any situation in which the City Jndemnified'Farties are entitled to receive-and 
desire defense andlor indemnification by Redeveloper, then upon notice from the City 
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Indemnified Parties, the Redeveloper shall have the election to either (i) resist or defend such 
action or proceeding, or (ii) pay the reasonable costs and expenses actually paid or incurred by or 
on behalf ofthe-Crt,Y' Indemruned Pariles in resisting-or defuiidTng such 'iiction or 'proceediIig; , " , 
including reasonable attorneys' fees. . 


o. For the period from execution ofthis Agreement until Closing. the City covenants 
and agrees at its sole expense, to pay and to indemnifY, protect. defend and hold the Redeveloper 
hannless from and against all liability, losses, damages, demands, costs, claims, actions, or 
expenses (including attomeys' fees. disbursements, and court costs) ofevery kind, character and 
nature arising out 0:1; arising from or in connection with the City's ownership andlor occupation 
ofthe PJ-oject Area. With regard t<> this Section 10.1(0), Redeveloper agrees to be represented by 
the City or counsel reasonably selected by the City. Notwithstanding the above, the City shall 
not have obligations under tbis Section 10.1(c) fur any matters arising from (i) its actions or 
inactions as a governmental or redevelopment entity (rather than as an owner, tenant or operator 
ofthe Premises) or (ii) the actions or inactions ofRedeveloper or its agents while present upon <>r 
with regard to the ProjectArea. 


Section 10.2. Survival of Indemnity. In the Event ofDefallIt by Redeveloper, the 
provisions ofthis Article X shall survive the termination ofthis Agreement and shalll'Un with the 
land and be referenced in the Declaration. Suob indemnity shall be binding upon the 
Redeveloper and its successor in jnterest10 the Project, the Project Site, or any patt thereof; as 
well as upon each party in possession or occupancy for so long as as the Redeveloper or its 
successor or such party shall have title to, an interest in, Qf possession or occupancy ofthe 
Project Area, the Project Improvements or any part thereof: 


Seetion 10.3. InsuranceReguired. 


a. Commercial General Liability Insurance. Prior to any acquisition oftile Project 
Area by Redeveloper, Redeveloper shall furnish or shall cause to be furnished, to City, duplicate 
originals ofCommercial General Liability Insurance, insuring Redeveloper against losses, costs, 
liabilities, claims, causes ofaction and damages :fur bodily uyury, property damage and personal 
injury on the Greater Property or related to the construction thereon, including claims made by 
subcontractor personnel" in the amount ofS! million per ocourrence and $2. million in the 
aggregate. The Redeveloper shall also maintain an Umbrella Excess Liability policy in the 
amount of$tO million. Such insurance shall include Blanket Contractual Liability coverage. All 
such policies shall be written to apply to all bodily injury, property damage, personal injury and 
other customary covered losses. however occasioned, occurring during the polioy tenn, and shall 
be endorsed to add City Indemnified Parties as additional insureds. 


b. Builder's Risk Insurance. BuiJder's Risk Insurance for the benefit ofRedeveloper 
(subject to the interests ofany Holtler). during the term ofconstructionto prote,ct against loss or 
damage resulting from the and lightning. the standard extended coverage perils, vandalism and 
malicious mischief The limits ofliability wiD be in the amount of 100% ofthe replacement cost 
ofall insurable construction., including items oflabor and .materials, whether in or adjacent to the 
structure(s) insured, COlUlected therewith, and materials in place or to be used as part ofthe 
pennanent construction ofthe Project. This polley may be provided by Redeveloper's general 
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seeking an arraijgement with creditors or has taken advantage ofany insolvency Jaw, or (iii) a 
petition in bankruptcy shall have been filed against Redeveloper and shall not have been 
dismil!sed for a period ofone hundred twenty (120) consecutive days; 


e. Foreclosure. The entry of a judgment in foreclosure or the issuance of a deed in 
Jieu offoreclosure for any financIng in connection with the Project; 


f. Unauthorized Transfer. Redeveloper implements a Transfer in violation ofthis 
Agreement; 


g. Uncured Breach. Any milure ofRedev.eloper or City to observe and.perfonn any 
other material covenant,. condition or agreement in this Agreement and suoh failure is not cured 
or remedied within a reasonable time after .receipt by the demulting party ofwrilten notice from 
the non-defaulting party. 


Section 11.2. Force Majeure. For purposes ofthis Agreement. neither the City nor the 
Redeveloper nor any successor in interest to either ofthem shall be considered in breach ot; or in 
default ofits obligations to complete the construction.oftbe Project, or to make progress in 
respect thereto; beca~ ofa delay in the perfunnance ofsuch obligationsdue to a Force Majeure 
as defined in Section 1.1- above. In the event ofa delay caused by a Force Majeure, the time or 
times for perfurmance ofthe City and the Redeveloper shall be ex.tended for the period ofthe '. 
Force Majeure; provided that the party seeking tho benefit ofthe provisions ofthis section shall 
first have notified the other party, in Wl'iling. ofthe delay and ofthe cause(s) thereofwithin thirty 
(30) days after the beginning thereof Nothing in this Section 11.2 sball prevent a party from 
declaring the occurrence ofan Event ofDefault by the party relying on such Force Majeure, 
provided that the Defuult is nota result ofthe Porce Majeure and is otherwise required to be 
complied with hereunder. 


. Section 11.3. General Remedies. Ifan Event ofDefault is not cured or remedied \vithin 
a reliJ,SQnable ~me. the aggrieved party mayinstitute such proceedings at law or:equity as may·be 
necessary ofdesirable in its opinion to cure or remedy such default (If breach, inclliding. but not 
limited to, the seeking ofdamages. and proceedings to compel specific performance by the partY. 
in default or brea~h ofits obligations. 


Se~tion 11.4. Remedies of City. In addition to the remedies available to the City set 
forth in Section 11.3 above, ,if'an Event 9fDefault is not cured orremedied within a reasonable 
time: 


a. the Citymay, after providing the appropriate time to cure or remedy the aUeged 
de:fuult p.ursuant to Section 13.2 herein: 


1. prior to the transfer oftitle. cancel. any Contract ofSaJe to the Project 
Area; 


2. 1-6voke Redevelopers status as redeveloper ofthe Project; and/Qr 
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3. void or cancel this Agreement and any other related documents, including. 
without limitation, the Financial Agreement. 


b. the Redeveloper agrees that it shall, upon the written demand ofthe City with ten 
(10) days notice, and by quitclaim deed, convey the Project Area to the City for the fair market 

value ofthe Project Area. and the City shall have the right to enter and take possession ofthe 

Project Area either before or after such conveyance; provided. that such obligation and any 

reconveyance resulting therefrom: 



I. shall be always subject to and limited by any mortgage liens in existence 
at the time ofthe reconveyance and any rights or interests provided in this Agreement for 
the Pl'otection ofthe holders ofmortgages and their successors in interest; and 


2. shall not apply to parts or parcels ofthe Project Area as to which the 
improvements to be constructed thereon have been completed and which have, pursuant 
to the authorization contained in the Redevelopment Plan and this Agreement, been sold. 
conyeyed, or leased to other parties. 


In the event the Redeveloper conveys, voluntarily or involuntarily, the Project Area 01' any part 
thereofto the City in accordance with this Section 11.4, the City shall, pursuant to its authority 
under the Looal Redevelopment and Housing Law. resell the Project Area as soon as and in such 
manner as shall be feasible and consistent with the objectives ofthe Redevelopment Plan, as 
amended, to a qualified and responsible party, as .determined by the City, who will assume the 
obligation ofmaking or completing the Project or other such improvements in their stead as shaII 
be satisfactory to the City and in accordance with the uses specified in the Redevelopmept Plan, 
as amended. 


Section 11.5. Failure orDelay•. Except as otherwise expressly provided in'this 
Agreement, any failure or delay by either party in asserting any of its rights or remedies as to any 
defa.ult, shall not operate as a waiver ofany default, or ofany such rights or remedies, Or deprive 
either such party ofits right to institute and maintain any actions or proceedings which itmay 
deem necessary to protect, assert or enforce any such rights or remedies. 


Section 11.6. Remedies Cumulative. No remedy conferred by any ofthe provisions of 
this Agreement is intended to .be exclusive ofany other remedy and each and every remedy shaH 
be cumulative and shall be in addition to every other remedy given hereunder or now or hereafter 
existing at law or in equity or by statute or otherwise. The election ofanyone or more remedies 
shall not constitute a waiver ofthe right to pursue other available remedies. 


Section 11.7. Continuance ofObligations. The ooourrence ofan Event ofDefault shall 
not relieve the defaulting party of its obligations under this Agreement. 


Section 11.8. Documents to be Delivered on Termination. In the event this 
Agreement is tenninat.ed for any reason, except as a result ofthe default ofCity, Redeveloper 
shall deliver to City, within ten (10) days aftersuch termination, copies ofall reports, studies. 
data, plans, surveys. title reports, subdivision maps and specifications prepared by Redeveloper 
and third parties with respect to the Project and all documents. reports, permits and approvals 
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obtained by Redeveloper relating to the Project City acknowledges that Redeveloper will not be 
assigning any claims against any third parties who prepared any ofthe foregoing documents for 
Redeveloper and that Redeveloper makes no representation or warranty in connection therewith. 


Section 11.9 Remedies ofRedeveloper. Whenever any Event ofDefault ofthe City 
hall have occurred and be continuing. the Redeveloper may without limiting its rights pursuant to 
Section 14.1 b, (i) terminate this agreement upon thirty (30) days notice or such longer period of 
time as is reasonably necessary for the City to cure such Event ofDefaultor (ii) take whatever 
action at law or in equity as may appear necessary or desirable toenforoe the performance or 
observance ofany rights, remedies, obligations, agreements, or covenants ofthe City under this 
Agreement. In the event the Agreement is terminated, in addition to receiving baok its Deposit 
Monies, the Redeveloper shall also be refunded the City Fee but no Olher Costs. 


Section 11.10. Litigation Costs. In the, event that a party to this Agreement successfully 
pursues an action to enforce any remedy provided in this Article, th!\t party shall be entitledto 
payment by the other party ofall reasonable costs and expenses incurred .in connection with such 
action. 


Sectio~ 11.11. ,Surviv.al ofTermination. The provisions ofthis Article shall survive 
:the termination ofthis Agreement as a result ofan Event ofDefault by Redeveloper. 


ARTICLEID 
ADDITIONAL TERMINATIONRIGHTS 


Section 12.1. Additional Termination Rights of City. This Agreement shall terminate 
upon notice by City to Redeveloper of its decision to so terminate, notwithstanding the 
occurrence ofan event ofForceMajeure, the occurrence ofa Tolling Event or the absenefl ofthe 
existence ofan Event ofDefault. if: 


a. The Contract ofSale and/or Fm,anoial Agreement are not ratified by the City , 
Council, or are terminated by tlte City in accordance with the tenns and conditions thereunder; 


b. On the Closing Date, Redeveloper has not re,ceived final, unappealable 
Governmental Approvals for the Project (except fur the injtial building pennit for the ProJect). 
This condition shall not be exercised by the City ifthe Redeveloper has and'is diligently 
pursuing said approvals in good faith. 


c. On a date thirty six (36) months after Commencement ofStl'uctural Construction, 
a Certificate ofCompletion has not been issued for good cause. 


Nothing in this Section 12.1 shall prevent City from declaring that an Event ofDefault by 
Redeveloper hereunder has occurred nor from pursuing any ofits other remedies hereunder. 


In tb.e event that a-delay in the issuance ofGovernmental Approvals results in Redeveloper being 
unable to ~eet the above dates, and such delay is not the reSult ofRedeve1oper's failure tli> 
submit administratively complete applications to the relevant Governmental Body or 
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mortgage relates), as applicable, to a responsible Person. reasonably acceptable to City. which 
Person sh~l ~stJ~e th~ <?bligati<'>!l_~o~~~~~~!:~~~~_~lll..s_~g:r~~.!!!J~_ ~~!~~~~~_!'I.i#.t._ ._ .. 
law. or (ii) itselfassume the obligations ofRedeveloper under this Agreement in accordance with 
law. Provided the Holder or the purchaser is in compliance with this Agreement, City shall not 
seek to enforce against the Holder or purchaser ofsuch parcel any oftbo remedies available to 
City pursuant to the terms ofthis Agreement available in cOlUlection with the events preceding 
the Foreclosure. 


b. Conditions. TheHolder, or thePerson assuming the obligations ofRedeveloper 
as to the parcel affected by such Foreclosure or sal~ in that event must agree to complete the 
Project in the manner provided in this Agreement, but subject to reasonable extensions ofthe 
scheduled Completion Date, and shall submit evidence reasonably satisfactory to City that it has 
the qualifications and financial responsibility neeessary to perform such obligations. Any such 
Holder, or Person assuming such obligations ofRedeveloper, properly completing Project 
Improvem.ents shall be entitled to Certificates ofCompletion in accordance herewith. Nothing in 
this Agreementshan be construed or deemed to permit or to authorize any Holder,<lr such other 
Person assuming such obligations ofRedeveloper. to devote the Project Area, or any patt 
thereo~ to any uses, or to construct any improvements thereon, other than those uses or 
improvements provided for or authorized by this Agreement. 


Section 13.5. City's Option to Fay: Mortgage Debt or Purchase Land. 


a. In any case where, subsequent to an Event ofDefault by Redeveloper under this 
Agreement andlor Foreclosure, the Holder: 


1. has, but does not exercise, the option to construct or complete the Project 
or part thereofcovered by its mortgage or to which it has obtained title, and such fuilure 
continues for aperiod ofninety (90) calendar days after the Holder has been notified 01' 


informed ofthe Event ofDetault; or 


2. undertakes-coilstruction or completion ofilie Project but does not 
complete such work within a reasonable period, and such default shall not have been 
cured within ninety (90) calendar dayS after written demand by City so to do «i) and (Ii) 
each a "Holder Failure"); then City shall have the option ofpaying to the Holder the 
amount ofthe mortgage debt and obtaining an assignment ofthe mortgage and the debt 
secured thereby, or, in the event ownership ofthe Project Area (or part thereof) has 
vested in such Holder by way offoreclosure or action in lieu thereof, City shall be 
entitled, at its option. to a conveyance to it of the Project Area or part thereof (as the case 
may be) upon payment to such Holder ofan amount equal to the sum of (a) the mortgage 
debt at the time offureclosure or action in lieu thereof(less allappropdate credits, 
including those resulting from coHection and application ofr~ntals and other income 
received during foreclosure proceedings); (b) all expenses with respect to the foreclosure, 
including reasonable attorney's fees and expenses; (c) the net expense, Ifany (exclusive 
ofgeneral overhead), incurred by such Holder in and as a direct result of-the subsequent 
management ofthe mortgaged property; Cd) the costs incurred by such Holder inmaking 
any Project Improvements; and (e) an amount equivalent to the interest that would have 
accrued on the aggregate ofsuch amounts had all sueb. amounts become part ofthe 
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Section 14.10 City Cooperation. City shall work diligently to review and act upon 
pennit applications submitted.to it by the Redeveloper and shall cooperate with outside agencies 
that require the City's consent for the construction ofthe improvements to be undertaken by the 
Redeveloper within the Redevelopment Area and as part oltheProject. 


Section 14.11. No Other Designation. City shall refrain from designating any entity 
other than the R.edeveloper as the redeveloper for the subject property so long as this Agreement 
is in fuIl force and effect. 


Section 14.12. Third Party Litigation. In the event that a third party commences 
litigation or otherwis.e challenges the validity or legality ofthe RFP process or. ofthis Agreement 
and its terms, or the development ofthe Project as provided herein, the parties agree, to the 
extent feasible and practical, to cooperate with the defense ofsame and to coordinate their 
efforts. 


Section 14.13. Pay-To--PJay Compliance. In accordance with the terms and provisions 
of Hoboken's RedevelopmentPay-to-Play Ordinance (the "Ordinance"), the Redeveloper shall 
be prohibited from soliciting or-making any contribution to (i) a candidate. candidate committee 
orjointcandidates committee ofany candidate for elective municipal offiee in Hoboken or a 
holder ofpuhlic office having ultimate responsibility for arranging, entering into, or approving 
the redevelopment agreement, or for appointing those who enter into the agreement on behalfof 
the City ofHoboken. or (Ii) any Hoboken or Hudson County political committee or political 
party commitree. or (fu) any·"PAC" (to the extent contemplated by the Ordinance), between the 
time offust communication between the Redeveloper and the City regarding the Project and the 
later oftile termination ofnegotiations or rejection ofany proposal. or the completion ofall 
matters or time period specified in this Agreement. 


Section 14.14. Covenant ofGood·Faith l;md Fair Dealing. Bach party covenants and 
agrees that it shall. at all times. act and make decisions hereunder reaSonably. in good faith and 
with mirness in its dealings with the other party. 


Section 14.15. Successors and Assigns. TIlis.Agreement shall be.binding upon and 
in,ure· to the benefit ofthe pennitted successors and assigns ofthe parties hereto, and their heirs. 
executors, and administrators. 


Section 14.16. Exhibits.and Schedules. All Exhibits and Schedules attached hereto 
and/or referre~ to.in this A~ent are incorporated herein as though set forth in full 


Section 14.17. Headings. The headings ofthe .Articles and $.ections ofthis Agreement 
are inserted for the convenience ofreference only and shall be disregarded in construing or 
interpreting any ofits provisions. 


Section 14.18 Severability. If~y part of this Agreement is beld to be unenforceable or 
void. such a decision shall not affect the enforceability and validity oflhe.remaining parts ofthe 
Agreement. ' 
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Section 14.19. Enforcement by City. It is intended and agreed that City and its 
successors and assigns shl!ll be deemed beneficiaries ofthe agreements and covenants set forth in 
this Agreement, both for and in their own rignt but also for the purposes orprotecting the 
interests ofthe community and other parties, publIc or private, in whose favor or ibr whose 
beneftt such agreements and covenants have been provided. Such agreements and covenants 
shall run in favor ofCily for the entire period during which such agreements and covenants shall 
be in force and e.trect. City shall have the right, in the event of any breach ofany such agreement 
or covenant:, to exercise aU the rights and remedies and to maintain any actions or suits at law or 
in equity or other proper proceedings to enforce the curing ofsucb breach ofagreement or 
covenant, to which they or any other beneficiaries ofsuch agreement or covenant may be 
entitled. 


Section 14.20. Amendments and Waivers. No modification, waiver. amendment, 
discharge, or change ofthis Agreement shall be valid unless the same is in writing, duly 
authorized, and signed by the party against which the enibrcement ofsuch modi:fiCatiOD, waiver, 
amendment, discharge, or change is or may be sought. The waiver by either party ofa default or 
ofa breach ofany provision ofthis Agreement by the other party shall not operate or be 
construed to operate as a waiver ofany subsequent default or breach. 


Section 14.21. Interpretation. III interpreting any provision ofthis Agreement, no 
weight shall be given to, nor-shall any construction or interpretation be influenced by, the tact 
that counsel for one ofthe parties drafted this Agreement, each party acknowledging that it and 
its counsel have had an opportunity to review this Agreement and have contributed to the final 
form ofsame. 


Section 14.22. Conflict ofInterest. No member, official or employee of the City shall 
have any personal interest, direct or indirect, in this Agreementj nor shall any such member, 
official or employee participate in any decision relating to this Agreement in which his personal 
interests or the interests ofany corporation, partnership, or association in which he is, directly or 
indirectly, interested, may be afThcted thereby. 


Section 14.23. Governing Law. Tbis Agreement shall be governed by and construed in 
accordance with the applicable laWll ofthe State ofNew Jersey. 


Section 14.24. Approvals. All approvals by any party hereunder shall not be 
unreasonably withheld or delayed unless specifically pennitted hereunder. 


Section 14.25. Counterparts. This Agreement may be executed in counterparts, each of 
which shan be deemed to be an Qriginal and such counterparts snall constitute one and the lIame 
instrument. 


. IN WITNESS WHEREOF, the City has caused this Agreement to be duly executed on 
its behalf and its seal to be hereunto affixed and attested and the Redeveloper has caused the 
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same to be duly executed on its behalf. on or as ofthe day and-year ftrst written above. 


b-7~<G' 
ATIEST: 


SHG HOBOKEN URBAN RENEWAL 
WITNESS: ASSOCIATES, LLC ("REDEVELOPER") 


~,,~~ 
Douglas M. Cohen 


Attorney at law of New Jersey 
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EXHIBIT A 


PROJECTAREA 


M.~_~~~------~~.~~.--~ 


-1;;..iI (f!.#!~}\'9rk,\~r..h!ly$.IH ~M.~~~P'!leiit~ 

~Pt{l~tJi~ . 



!----- -...... -....--..----....-----------~ .......-.......~- ........-' 


The Project Area is further described on Exhibit A of the Contract ofSale. 
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J.._.."..... .' .... . .. . . 


. .: ~. 


~~ 
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EXHlBITB 


L SELECTED PROPOSAL 


The Selected Proposal is comprised of(I) the proposal submitted by the Redeveloper to the City 
on or about November 16,2007. which Is hereby incorporated by reference, and (2) subsequent 
amendments pursuant to revised conceptual plans prepared by Dean Marchetto Architects, PC, 
which are hereto attached. 


H. PROJECT IMPROVEMENTS 


I. BUILDING AND STRUCfURB8: 


The building(s) shall contain 240 number ofresidential units, approximately 3,000 square feet of 
retail space, and approximately 180-spac!" parking garage, and shall be substantially similar to 
that setforth in the Selected Proposal submitted by Redeveloper to the City, subject to Planning 
Board approval. 


n. lNFRASTRUCIURE lMPROYEMENTS: 


Infrastructure improvements shall be designed. detailed.and installed in accordance with the 
Redevelopment Plau. ~Ild die fullowlng reqWreJntJlw (ifany). Where these documents are sIlent 
regarding inftastcucture improvements for the Project, such improvements shall be governed by 
City ordinances and State regulation. 


As to be determined throughthe site plan approval process. 


m. PUBLIC IMPROVEMENTS: 


List ofpubIic improvements to be conveyed to the City upon completion ofconstruction (ifany): 


As to be detennined through the site plan approval process. 
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The S.Hekemion Group 
45 Eisenhower Drive 


Pat3nlUS III 07052 


T 201 5810800 
$. 201·909 8844 


June -(2. 2008 shekemiallgroup.com 


Mayor David Roberts and the City Coullcil 
City ofHoboken 
94 Washington Street 
Hoboken, NJ 01030 


RE: The Public Works Garage Site Redevelopment 


Deur tdayor and Council, 


After furlhes' discllssions with the City regarding om'initial building design, Th~ S.Hekemian 
Group ("SHG") has eleoted to work with Dean Marchetto Architects (HOMA") ofHobokell. The 
purpose oftile switch was primarily to enhance tIle building design withilllhe pal'llmetel'S of the 
RFP for Aitelllstive Proposals, This process wa~ done in cooperation with tbe City's planning 
consultant, PPSA, Accol'dingly, SHG has revised its proposal, dated 11112101 ill the following 
respects: 


1) 	 Section V has been superseded and l'eplaced by a revised version of same (see attached, 
revised Section V) which dellcribes the revised conceptual plan and also includes 
cO!ltel'tual drawings by DMA. Please note the revised ptan does uot increase the 
building height and increases the nUll1bet' oftwo and three bedroolllnnits~ 


2) 	 Section X· DMA is now, Ihe project architect, Please see the attached ~ume. 


We affiml 0111' 11112/01 proposal in all otbcnnntters, 


Yours Truly, 


Peter Hekelllian 
Pl'incipal and VP Development 
The S. Hekemian Group 







SECTJONV 
Conceptual Development Plan 


Section Vof the Response shall contaln the Respondent's conceptual development plan for the Project Area 
and any architectural renderings thereof. Including exterior building elevations and conceptual floor plans. 


A The conceptual devel0Ptllent plan shall Include details for: 


1. 	 Proposed development uses; 


The proposed mixed·use development Is predominantly residential in nature wlfh 
accessory parklng on the fIrst and second floors, and retail on the ground level. A public 
art studio wiU be Included at the comer of Observer Highway and WlIIow Avenue. 


2. 	 buUding design, proposed building materials, square footage, helght{s), 10caUon(s} ami 
footprlnt{s): 


The buildIng Je desIgned to Include recesses and st&pbacks to break up the- mass of the 
building. The proposed building Is twelve stories, or 127' high, withIn 100' of the Observer 
HighWay and steps down to 8 stories, or 87' high, as one moves farther north of that 100' 
line. The building Includes approximately 286,000 square feat of residential floor area, 
58,000 sqtlElI'e' feot of parkIng. 7,000 square feet of retail, and a 900 square foot public art 
studio. The tOfal groas square footage Is of the project Is approximately 350,000 square 
feet. The building Is setback 3'·0" froll! til", Obs9IVer Hlgbway,.Park Avenuo, and Willow 
Avenue property lines $0 as to allow space forlan({scaplng. 


Vertloal articulatIon. common amongst Hoboken traditIonal buildings. provides a rhy~tun of 
elements along the tbree street facades. Layers of brick further accentuate the vertical 
expression wIth piers of cast stone and brick, providing detail at the base and between 
windows. Canopies and associated retail slsnage along Willow Avenue further reduce the 
scale to the pedestrian level. Corner floor to ceIling glass windows provide a 
relDterpretatlo.n of the C/assfc Hobo{ten baywindow, whUe. glassy penthouse lighten the 
archItecture at the top. The parking Is concealed behInd acombinatIon of high parapet 
walls, retail signage. planters and typIcal residential wIndows. 


3. 	 number of total residential units, and the number of residential units by square footage and . 
amount of bedrooms 


The 240 residential unlta are mostly famlly.slzed with approxtmately 64% of the lInlis being 
two and three bedroom units. Three bedroom units will account for roughly 9% of the units 
provided. 


Unit TYpe fBedroom 2 Bedroom 3 Bedroom 
Unit Size 70B·805 984~1174 1250·1377 
Number ofUnits 86 132 22 
Percentage of Units 36% 56% 9% 


ll. 	 units fesldentlal units to be provided (e.g., rentals, condomfnlums, eto.) 


GIven the ongoing fluctuation ofthe rental and condominium mllrkets and· 

the extended delSvery date of the ultimate product, SHG has yet to determine: 

the ownership structure of the proposed Improvemen(s.1'n either case, 

however. It Is' both the track·record and Intent of SHG to buDd a very hIgh 

qualityJob. consIstent with oond,omlnlum.level finishes and desIgn. Such a 

'proJect provides flexibility to go luxury rental or condo, as market trends 

dIctate. 



5. use, amount and laoatlon of grol:lnd floor non-residential space; 


The ground floor r&tall space Is 6.975 SF and will be located on Willow Avenue. A public art 
space of roughly 900 SF Is located at the corner of Observer Highway and Willow Avenue. 







6. roof design and use; 


Landscaped decks are planned for a portion of the roof. 


7. public or open spaces, If any; 


No outdoor open spaces will be provided. An Indoor CommunIty Art Space Is provided at the 
corner of ObselVer Highway and Willow Avenue. . 


8. points of vehicular and pedeslrian access; 


The main pedestrian access will be through iii lobby, located at the c~rner of the Observer 
Highway and Park Avenue. The at..grade parking level is accessed from Willow Avenue. The 
upper-level parking level Is accessed from Park Avenue. 


9. configurallon and number of parking spaces; and paved areas; 


Parking fOf 180 cars Is provIded on two separate levels. The lower level, which Is located at 
the grade level. Is entered from WIDow Avenue at the northern end of the building. The upper 
parking fevel Is entered from Park Avenue by a ramp up to the second floor level. 


10. setbacks, landscaping and general stree(Scape; 


PI~ase see Item #2 for Setback descrlptlons. Landscaping at the street lavel will also be 
provldad. Street trees will line all the streets. Along Willow Avenue, landscaping will soften 
the pedestrhm sidewalk. 


11.slgnage; 


,A uniform band of retail slgnage will beproYldecl"along Observer HIghway, The lobby 
entrancE! will also have a building number placed on the canopy. 


12. any nooessary infrastructure Improvements. 


None proposed. 


B. The conceptual development plan is to be provided for each proposal submitted by a Respondent. 


See attached Plan. 


C. 	 In conjunction with the submission of the conceptual development plan, Respondent(s) shall prepare a 
wrltlen summary of the proposed development program. including proposed uses. a construction schedule, 
and, for Confirming Propesals. a statement as to any inconslstenoy with the Redevelopment Plan. and for 
Alternate Proposals, a statement as to any Inconslstenoy with AppendlK E-2 and, with the exception of 
ilems covered by Appendix: B-2. the Redevelopment Plan. 


The proposed goal Is to develop a hlgh·quallfy, mlxecl-use project on subject property, which 
currQntly houses a utilitarian munIcipal garage. The development proposal includes 240 
residential units, parkIng for 180 cars, approximately 7000 SF of retail along Willow Avenue and a 
900 SF of PubUc Art Space accessed on Willow Avenue. The new building will extend the 
resldentlaf area north of Newark Street tl1at currently-has weU-scaled. pedestrian-friendly 


. traditional style'homes, which charac~erizemost of Hoboken. Easily accessible by a short walk to 
tbe PATH station. the new building wUl help to ravltallze those ,streets In the area. Due to the heavy 
pedestrian traffic, special attsnUon will be paid to tbe exterior landscaping at street level. 


The est/matod duratIon of oonstructlon from transfer of the Title of the property to Certlflcafe of 
Oocupancy /s annclpated at 21 months. The tIme frame would ultimately be dependent upon 
further soli and sub surface testing as well as any contaminant remedIation required. 


There are no InconsIstencies with AppendIx 1::2 requirements for Alternate Proposals. 
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Dean P. Marchetto AlA, PP, CNU 
Founding Prinoipal 

Dean Marchetto Architects P.C. 

www.DMarchitect.com 



Education 


Dean graduated from New York Institute ofTechnology with a Bachelor ofArchitecture 
1977 Magna Cum Laude. He graduated with the Gold Medal for highest achievement in 
Architecture and the Alumni Award for student service. His education also included 
studies at the American Academy ofRome. Following graduation h.e served his 
apprenticeship with the firm ofGwathmey Siegal & Associates Architects in New York 
City. 


Professional Practice: 


Dean established the finn ofDean Marchetto Architects in 1981 with a spooific focus on 
designing buildings and urban planning projects which seek to revitalize older downtown 
areas. The firm specializes in mixed-use and residential multifamily developments and 
has an extraordinary body ofsuccessfully completed projects. The firm's modem 
contextual architectural style has provided the new face for Hoboken's incredible 
revitaJization from the days ofdecay and decline to its success as New Jersoy's hottest 
come baok City. Governed by the principles of New Urbanism and Smart Growth all of 
the projects include aspects of"Green Design" to help insure that our cities become more 
sustainable. Joined in 2000 by partners Michael Higgins and Bruce Stieve the firm is 
committed to a continuation ofa tradition for the revitalization ofdowntown areas as the 
work has now spread to Jersey City, Asbury Park, Bayonne, Fort Lee, West New York. 
Long Branch and now Newark. 


Certification 


Licensed by the New Jersey State Board ofArchitects 1981 

Licensed by the State ofNew York for Architecture 1985 

Licensed by the New Jersey State Board ofPianners 1986 



-Licensed by the State ofConnectiout for Architecture 2002 
Licensed by the Commonwealth ofPennsylvania for Architecture 2003 


Professional Affiliations 


Al11erican Institute ofArchitects 
American Planning Association 
Congress for New Urbanism 
The Urban Land Institute 
Hudson County Construction Board ofAppeals, Chainnan 
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EXHIBITC 


PROJECT8CHEDULE 
" 	 . 


The following Project tasks sha11 be collunenced or completed (as applicable) by the dates set 
forth below. in accordance with and subject to the terms and conditions ofthis Agreement: 


1. 	 Execute Redeveloper's Agreement; 

Payment oftho.City Fee [§ 9.3] 



2. 	 Effective Date ofRedevelopcl"s Agreement 


3. 	 Sllbmission ofpreliminary site pJan to City 

f§ 4.2 (a)] 



. 4. 	 City ooncludes its review of.prelimillary site plan 
[§ 4.2(a)] 


5. 	 Submission ofprelitnin81Y and linal site plan 

to Planning Board [§ 4.2(c)] 



6. 	 . Submit completed applications for all . 
Oovell1111ental Approvals that 'eml be. applied 
fol' prior to prelimillElty and final site plan approval 


7. 	 Submit completed applications for all Ooveniluenllli 
Approvals that require site pion approval 


8, 	 Obtaill all Governmental Approvals 


9. 	 Closing Date 


10. 	 Apply for building permits 


11. 	 COll1mencement of ConstructiOl\ 


12. 	 Commence Stnlctuml Constnlction 


13. 	 Deadline for obtaining Certificate ofCompletion 
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Above Execution Date 


Upon Ratification, as per 
Section 14.1 


Tht'ce (3) months from 
Effective Date 


30 days following submission 


30 days following City 
appl'ovlIl. 


Six (6) months from 
EfTecti"e Date 


30 days following adoption of 
resolution memorializing site 
plan al)proval 


By the Closing Dafe 


As {lei' Conlrnct ofSale (18 

months fi'om Ef'feetive 

Date, suluect to extension/change) 



.30 days following the 
Closing Date 


45 days foJlowillg issuance of 
bui[ding pennits 


Six (6) months from Closing 
Date) 


..36 monlhs after Commencement 

ofStrucilu'al COIlSlrllction. 
 i 
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EXHIBITD 


DISCLOSURES 


CJTY DISCLOS(J;!WS: 


[NONE] 


REDEVELOPER DISCLOSURES: 


[NONE] 


MUTUAL DISCLOSURES: 


Litigation involving the Project Area and the RFP Process: 


:MDKDevelopment. LLC et at v. City ofHoboken and S, Hekemian Group. 
LLC; Docket No. HUD~L- 475-08 (filed Jan. 28. 2008) 


35 








: ." ) 


EXBIBITE, 


OWNERSHIP STRUCTURE OFREDEVELOPER 


SHG HOBOKEN URBAN RENEWAL ASSOCIATES, LLC 


Members with 10% or Greater Ownership Interest 


Peter S. Hekemian 


Member with. Less Than 10% Ownership rnter~t 


Douglas M. Cohen 
Samuel P. Hekemian 
The Mark Hekemian Trust (Ann Krikorian, Trustee) . 
The.Richard Hekemian Trust (Ann Krikorian, Trustee) 
Jeffrey Hekemian 
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Crespi. Robert H. 


From: 	 Crespi, Robert H. 


Sent: 	 Thursday, August 05, 2010 9:09 AM 


To: 'MichaeI.Chudzik@dep.state.nj.us'; 'david.rubin@dep.state.nj.us'; 
'Kevin. Kra tina@dep.state.nj.us· 


Cc: gordon.litwin~verizon.net; Andrew Provence; Douglas M. Cohen; Robert M. Edgar; Joanne 
C. Derby; dZlmmer@hobokennj.org; aliston@hobokennj.org; mkales@hobokennj.org; 
mkates@nklaw.com; Jiorle, Neil; jmaier@hobokennj.org; 'John M. Scagnelli'; 'Peter 
Hekemian'; 'Francis X. Regan' 


Subject: 	 RE: Hoboken DPW Site ~ Supplemental Remedial Action Report(SRAR) for AOC.10 


Importance: 	 High 


Attachments: 	1~ 0707FieldObservatiqns.pdf; 10 0723H2MCommentsto07191 OSupRARtorAOC 1 O.pdf; 
signed response to 7-23-10 h2m comment Itr7-30-10.pdf; Figure 1 Supp Remedial Action (2)
7~30·1 O. pdf; Figure 2 DB-08 Delineation Borings (1 ).pdf; 10 0802ResponsetoBullet11.pdf • 


As you know, we represent the contract purchaserlredeveloper of the Hoboken DPW Site, SHG Urban Renewal 
Associates. LLC ("SHG"). 


Attached is a letter from H2M (SHG's consultant) to SHG. dated July 7,2010, documenting H2M's observations of 
the investigative and remedial activities performed by Weston at the Hydraulic Lift AOC (AOC-10). Also attached 
are H2M's comments, dated July 23,2010. to the City of Hoboken's draft Supplemental Remedial Action Report 
(SRAR)report for AOC-10, along with Weston's July 30th response. Finally. we have attached the correct 
photographs taken by H2M of the northem sidewall of the excavation (Weston comment #11). All of the attached 
documents were provided to the City. However, the City elected to submit the report without addressing several 
of the material issues outlined in the comment letter. Therefore, we believe that the final SRAR is deficient and 
incomplete, and does not comply with applicable regulations. 


Please advise in writing of the Department's resolution of the 2 issues discussed on the June 17th conference 
call; namely, (1) that the delineation and post-excavation. soil samples collected from the HF-4 tetrachloroethene 
(PCE) excavation were from depths that, in many instances, did not correspond to the depth of the initial PCE 
exceedence, and (2) whether MW-1 was propertly located, and if so, should a confirmatory sampling round be 
conducted. 


We had requested that the City schedule a call or meeting with the Department to discuss the report, but the City 
declined to do so, thus necessitating this correspondence. If you would like to discuss the issues raised in the 
attachF.d documents or any aspect of the investigation, please feel free to contact us and we wiii make ourselves 
available for a call or meeting, along with any representatives from the City who wish to partiCipate. 


We would 1'Ippreciate your acknowledgement of the receipl or Ulis e-mail. Please note that a hard copy of this 
correspondence along with the attachments was sent via Federal Express for delivery on August 5th. Thank you 
for your attention to this matter. 


Robert H. Crespi, Esq. 


Member of the Firm - Environmental Department 


Wolff & Samson PC 


One Boland Drive 


West Orange, New Jersey 07052 


(973) 530-2060 (direct dial) 


(973) 530-2260 (fax) 


rcrespi@wolffsamson.com 


<'Vf'.NW..Yf9IffsamsolJ.c.om> 


8/5/2010 
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Privileged and Confidential Communication 


From: John M. Scagnelli [mailto:JScagnelli@scarinciholienbeck.com] 

Sent: Monday, August 02, 2010 12:54 PM 

To: Crespi, Robert H. 

Cc: gordon.litwin@verizon.net; Andrew Provence; Douglas M. Cohen; Robert M. Edgar; Joanne C. Derby; 

dzimmer@hobokennj.org; aliston@hobokennj.org; mkates@hobokennj.org; mkates@nklaw.com; Jiorle, Nell; 

jmaier@hobokennj.org 

Subject: Hoboken DPW Site - Supplemental Remedial Action Report(SRAR} for AGC-IO 

Importance: High 



Rob: 


I am enclosing Weston's August 2,2010 Supplemental Remedial Action Report(SRAR} with supporting 
documents which has been submitted to the New Jersey Department of Environmental Protection(NJDEP) under 
the attached cover letter. Since the laboratory data appendix is several hundred pages long, the data appendix 
will be forwarded to you by federal express. 


Regards, 
JOliN f...1. SCMi"-U LI. Partner 
Chair, Environmental and Land Use Law Group 
Scarinci Hollenbeck 
1100 Valley Brook Avenue 
P.O. Box 790 
Lyndhurst, NJ 07071-0790 
Phone: 201-896-4100 
Fax: 201-896-8660 


!-.mni:: jscagnclli1:iJscarincihollcnbi:ck.com 


W\\'w.5carincihollenbeck.com 
Lyndhurst I Freehold I N~w York 


Disclaimer: The filters and firewaHs needed in the current internet environment may delay receipt of ernails, particularly those containing 
attachments. We strongly urge you to use delivery receipt and/or telephone calls to confirm receipt of important email. 


Confidentiality Notice: This electronic message contains information from the law firm of Scarinci Hollenbeck, This email and any files 
attached may contain confidential information that is legally privileged. Ifyou are not the intended recipient, or a person responsible For 
del ivering it. you are hereby notified that any disclosure, copying, distribution or use of any of the inrormation contained in or attached 10 
this transmission is strictly prohibited. If you have received this transmission in error, please forward same to sender and destroy the 
original transmission and its attachments without reading or saving in any manner. 


8/5/2010 
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architects ..,. engineers 
119 Ch-erry H,II Road. Ste 200 ih22D759UG 
ParSippany. NJ 07054 973334 OSC'7 


July 7, 2010 	 ---_-J 
, : . .: 


•••_1 


Douglas M. Cohen, Esq. 

SHG Urban Renewal Associates, LLC 

clo The S. Hekemian Group 

45 Eisenhower Drive 

Paramus, New Jersey 07652 



Re: 	 Oversight of AOC·10- Hydraulic Lifts Excavation Activities 

June 24, 2010 thru June 28, 2010 

55-65 Park Ave/256 Observer Highway 

Hoboken, New Jersey 



Dear Mr. Cohen: 


H2M Associates. LLC has prepared this correspondence to document our observations of the 
investigative and remedial activities conducted to address AOC-10 Hydraulic Lifts at the above reference 
property by Weston. This work consisted of the excavation of additional total petroleum hydrocarbon {TPH} 
contaminated soil. the installation of delineation soil borings, and the installation of one monitoring well 
within the on-site structure. 


It should be noted that on 6/25, Neil Jiorle of Weston held a meeting with the onsite representatives of 
Weston, the City of Hoboken contractors, and H2M to clarify the parameters under which H2M would be 
permitted to observe the activities. Mr. Jior1e stated that Weston was contracted by the City of Hoboken, 
and that H2M was contracted by the contract purchaser. He indicated that H2M was not to direct any work, 
and that H2M representatives were not allowed to touch, taste, smell. field screen (using aphotoionization 
detector), or sample anything onsite. and that H2M representatives were only allowed to observe and take 
photographs that were to be downloaded the same day to a City owned computer. Afterwards, Jennifer 
Mayier of the City of Hoboken Department of Environmental Services indicated that H2M was not allowed 
to interrupt the work in any way, and that no discussions of any nature were permitted, including making 
suggestions with regard to the work. Some of the photographs taken by H2M of the activities are enclosed 
to illustrate some of the observed conditions. 


The following is a summary of some of the observations made during the work conducted by the City of 
Hoboken contractors during the time period between June 24,2010 and June 28,2010: 


1. 	 Three sets of piping (a two inch line and a one inch line) associated with the hydraulic lifts were 
observed in the excavations running north-south from the lifts to the southern wall of the building. 


H21"1 Assodates.lnc :. :, ' "., :. ", 







Douglas M. Cohen. Esq. 

55-65 Park Ave/265 Observer Highway 



One set of piping was accidently dislodged from the sidewall of the excavation as a result of the 
excavation activities, and was removed. The other two sets of piping (see Photographs 001 
through 005) were not removed during excavation activHies on 6/24. The three sets of hydraulic lift 
pipes were notinvestigated. Hydraulic oil was found to be leaking from the lines, and oil sorbent 
pads were placed below the lines as a result. The NJOEP ,regulations require investigation of the 
pipe runs associated with hydraulic lifts in the same manner as pipelines associated with 
underground storage tanks (N.JAC. 7:26-3.9(a)5). This requirement was confirmed by an 
anonymous call to the NJDEP General Questions call line. 


2. 	 During the excavation activities conducted on June 25. 2010, a 6" diameter drain pipe. which 
connects to the oil·water separator box and runs north-south, was found to be broken in the-; 
eastern portion of the excavation (see Photographs 006 through 009). The inside of this pipe was 
noted to contain a dark colored petroleum-like substance. The pipe was repaired, but no sampling 
or other investigation activities were conducted to confirm that this broken pipe, which conveyed 
materials to the oil-water separator box, had not impacted the subsurface, A smaner 3" diameter 
pipe entered the excavation from the east and connected a storm $ewer drain (located adjacent to 
the eastern wall of the excavation) to the 6" diameter drain pipe. This line was removed during 
excavation activities, and was not repaired. Soils around the exposed portion of these pipes were 
excavated as part of the hydraulic lift excavation. 


3. 	 On June 25, 2010, separate-phase product was observed entering the western portion of the 
hydraulic lift excavation from the northern sidewall at an approximate depth of 7.5 feet below site 
grade (see Photographs 010 through 015). Product removal was perfonned using a vacuum truck 
on June 25, 2010, and the unlined excavation was backfilled with clean fill materials. On June 26, 
2010, the excavation was extended to the north, where a brick structure was discovered (see 
Photographs 016 through 025). The brick structure consisted of at least three walls and was filled 
with sand and brick pieces. Additional separate-phase product was observed entering the 
excavation from beneath this brick structure. Wooden timbers were observed supporting the brick 
walls of this structure. The southern wall of the brick structure was removed, and the product 
ceased entering the excavation following its removal. Weston indicated that they believed that the 


\ 	product observed was creosote which had desorbed from the wooden timbers. Most of the 
additional product was removed from the excavation using avacuum truck and post-excavation soil 
samples were collected for extractable petroleum hydrocarbons (EPH) analysis. Some of the 
wooden timbers, that were assumed to be the source of the product, were excavated and removed, 
while others were left in-place. None of the wooden timbers were sampled. The unlined 
excavation was backfilled with clean fill. 


4. 	 The additional monitoring well was installed within the eastern portion of the excavation area (see 
Photograph 026). The product was discovered approximately 25 to 3O-feet away in the westem 
and northwestern portions of the hydraulic lift area excavation. The location of the new monitoring 
well is not sufficient for determining the presence/absence of separate-phase product, or the 
groundwater quality in the western portion of the excavation where separate-phase product was 
identified. 
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Based on the observations made during the completion of the City's activities. H2M makes the 
following recommendations: 


1. 	 The separate-phase product should be fingerprinted to determine its content. The type of product 
identified will determine the appropriate post-excavation sampling analytical r~quirements. 
pursuant to the NJDEP Technical Requirements for Site Remediation. H2M notes that the NJDEP 
typically requires volati.le organic compound (VOCs). semi-volatile organic compound (SVOC) and 
acid extractable (AE) analysis on soil samples collected to investigate creosote discharges. 


2. 	 If the wooden timbers are the source of the separate-phase product identified within the 
excavation. all timbers should be removed. 


3. 	 The purpose of the brick structure should be determined, and additional borings should be installed 
adjacent to the northern. eastern and western exterior walls of the box to confirm that the product 
does not extend beyond the brick walls, and to confirm that soils at the depth interval where the 
product was encountered do not contain contaminants at concentrations requiring additional 
remedial investigation and/or remedial action. H2M notes that an additional brick structure was 
encountered on the southern side of the hydraulic lift excavation, indicating that other brick 
structures may be present. 


4. 	 The separate-phase product should be reported, as required, using the Light Non-aqueous Phase 
Liquid Free Product Reporting Form, and it should be addressed in accordance with the NJDEP 
Technical Requirements For Site Remediation and the NJDEP document entitled 'Guidance for 
Light Non-aqueous Phase Uquid (LNAPL) Free Product Initial Recovery and Interim Remedial 
Measures', 


5. 	 An additional monitoring well should be installed in the area of the separate-phase product to 
properly investigate ground water quality in accordance with the NJDEP Technical Requirements 
for Site Remediation. 


If you have any questions or comments, please contact me at our Parsippany. New Jersey office. 


Very truly yours. 


H~ASSOCIATES' INC. 


'/II/Yef 	. })Ll/).J\ 
J ne Derby, P.G. ( 
Senior Geologist 


cc: 	 Robert Crespi. Esq. 
Robert Edgar, H2M 
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Photo 2, l£aking product piping on southern side of excavation. 







256 Observer Highway 


Hoboken, New Jersey 


...:.:•• 'to J 


on southern side of excavation. Close up of product 
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Photo ,: Broken pipe in tile eastern portion of the el\cavation. 
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Pholo 7: Broken pipe ill the eaSlem portion of (he excavation. 
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9: Backfilling of eastern portion of excavation 
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Photo 10: Separate-phase product entering from northern side of western ponion of excavalioll. 
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Photo 17: Brick structure located on the northern side ,,[the weSlern ponion of Ihc excavation. 
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Photo 18: Brick strucrufe located on the northern side ohhe western portion ohlle excavation. Stained soil and separate-phase 
producr are depicred in rhis photoglllph. 


Photo 1': Brick slrucrure and timber located on the northern side of the western portion of the excavation. 







256 Observer Highway 
Hoboken, New Jersey 


Photo 20: Base of brick structure on nonhern side of western ponion of ",cavation, separate-phasc product can be seen emering 
the eJ<cavation. 


Photo 21: BricK structure on nonhem side of westem portion of excavalion. Black-stained soils are visible within the Brick 


Structure. 







256 Observer Highway 
Hoboken, New Jersey 


Photo 22: Brick structure on nonhem side of western ponion of excavation. Separate-phase product stained soils are visible. 


Photo 23: Separate-phase product stained soils at dle base of brick structure. 
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Hoboken, New Jersey 


Photo 24: Backfilling of the western portion of me excavation. The northern portion of the brick structure has been left in-place. 


Photo 25: Wooden timbers removed from excavation. 







256 Observer Highway 
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Photo 26: Location of monitoring well MW-4 on me eastem side of the excavation_ 







architects + engineers 
119 Cherry Hill Road. 5le 200 leI 662.207.5900 
Parsippany. NJ 07054 fax 973.334.0507 


July 23, 2010 


Douglas M. Cohen,·Esq. 
SHG Urban Renewal Associates, LLC 
c/o The S. Hekemian Group 
45 8senhower Drive 
Paramus, New Jersey 07652 


Re.: 	 July 19, 2010 Weston Report 'Supplemental Remedial Action Report for AOC·10· 

Hoboken Department of Public Works Facility 

55·65 Park Avel256 ObselVer Highway 

Hoboken, New Jersey 



Dear Mr. Cohen: 


H2M Associates, LLC has prepared this correspondence to document our review of the above referenced 
draft report titled 'Supp/ementaf Remedial Action Report for AOC-10', dated July 19,2010 and prepared by Weston 
Solutions for the City of Hoboken ("the Reportj, as well as signfficant obselVations of the documented field activities. 
The Report, which was received electronically by H2M the aftemoon of Monday, July 191', 2010. documents the 
remedial investigation and remedial aclion activities conducted to address AOC·10 Hydraulic lifts located at the 
Hoboken Department of Public Works Facility located at 55·65 Park Avel256 ObselVer Highway, Hoboken. New 
Jersey ("the Property") on behalf of the City of Hoboken. 


The work ouUined within the Report generally consisted of: (1) the excavation of addkional total petroleum 
hydrocarbon (TPH) contaminated soil and associated post-excavation sampling; (2) the discovery of separate phase 
product and the associated subsequent interim remedial measures rlRMs1 to address it; (3) the installation and 
sampling of de6neation soil borings; and (4) the installation and sampUng of ooe monitoring well within the on-site 
structure. H2M representatives were present during the completion of most of the wo:k discussed within the Report. 


The Report is divided into sub-sections, and the comments in this letter are arranged in asimilar fashion for 
ease of reference. 


H2M attempted to provide many of these comments during the on-site investigation and remediation, but 
was specifically told by the City of Hoboken and their consu~ants that they were not authorized to provide any 
comments nor lake any Independent readings or other investigations. H2M's comments on the Report,. and the 
supporting work performed at the Property. are as follOWS: 


Specific Comments. June 24. 2010 


1. 	 In the Introduction seelion on page 1of the report. Weston indicates that "The Department representatives 
advised that the analytical method used should be for extractable petroleum hydrocarbons {EPH)...• H2M 
notes that this statement is incorrect On the June 17, 2010 conference call. the NJDEP advised that the 


H2M Associates. Inc. I www.h2m.com 
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acceptable methods for total petroleum hydrocarbon analysis were either the existing NJDEP OOA-OAM
025 method, or the new "Analysis of Extractable Petroleum Hydrocarbon Compounds (EPH) in Aqueous 
and Soil/Sediment/Sludge Matrices" (aka NJDEP EPH 10108 Revision 2) method. The NJDEP also 
cautioned that the old 418.1 method would not be acceptable. 


2. 	 With respect to the hydraulic lift system, NJDEP Technical Requirements for Site Remediation ("lASRO) 
7:26E-6.3(b} requires that "the associated piping shall be drained..... As indicated in the Report on page 4, 
the hydraulic system piping was left in-place following the removal of the hydraulic lift cylinders, and duct 
tape was used to seal the ends of the piping. The product within the piping was not drained, which is a 
violation of NJDEP TASR 7:26E-6.3(b). Additionally, H2M notes that duct tape is not an approved method 
of sealing product piping. 


3. 	 The presence of the hydraulic lines was not reported to the NJDEP in Section 2.2.2 of the May 2010 
Remedial Action Report/Remedial Action Workplan prepared by CMX, which indicated that "Hydraulic lift 
components and appurtenant piping were completely removed from the ground••,". The Report corrects the 
earlier omission, indicating that the hydraulic lines were not removed "because to do so would have required 
saw cutting of the concrete floor in close proximity to the building's wall and fooling/foundation and because 
the pipe pairs were closed-loop with no potential for subsulface discharges.D H2M notes that this is 
inaccurate, since at approximately 15.01 hours on June 24, 2010, Omar Minnicks of H2M noted adischarge 
Irom one of the three sets of the hydraulic lift piping that had previously been lell in-place (see photo nos.1-5 
on the Photographic log which is included as an attachment to this correspondence). The NJDEP TRSR, 
specifically 7:26E-l.4(a), require that "Immediately after a discharge commences, any person or persons 
responsible for a discharge who knows or should reasonably know of a discharge shall immediately notify 
the Department...". H2M was not advised whether the City complied with the notification requirement 
outlined in 7:26E-1.4(a). Additionally, the remaining piping should be uncovered and drained of all product 
using a vacuum truck. 


4. 	 The Report does not describe the location of the three (3) sets of hydraulic lift system piping. H2M 
recommends that the locations of the three (3) sets of piping left in-place following the hydraulic lift system 
decommissioning be depicted on afigure in the final report, as required by NJAC 7:26E. 


5. 	 No site investigation soil sampling was performed to address the potential for a discharge to have occurred 
from the three (3) sets of hydraulic lift system piping, as required by the NJDEP TRSRs. SpecificaAy, NJAC 
7:26E-3.9(a)5 indicates that "below grade piping shall be evaluated to identify any past or present 
discharges using soil samples located zero to six inches below the piping•.". H2M confirmed that this 
requirement applies to hydraulic lift piping in an anonymous telephone call with the NJDEP General 
Questions hotline on June 25, 2010. The former piping set and the two (2) sets of piping should be 
evaluated in accordance with NJAC 7:26E-3.9(a)5, through the performance of a site invesUgation. The 
resuHs should be evaluated to determine if additional remedial activities, including the removal of the 
remaining portions of the hydraulic lift systems, are warranted. 


Specific Comments. June 25.2010 


6. 	 H2M notes that the pipes encountered on the eastern end of the excavation, proximate to former post
excavation sample PE-3 which exhibited the highest concentration of TPH, connect the floor drain system 
within the building to the oil-water separator system known as AOC-12. This Is not noted in the text of the 
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Report. This information is pertinent. since !he piping was breached during !he excavation activities on June 
25.2010. The text of the Report should be amended to include this information. 


7. 	 The 6" pipe was noted to contain a dalk sludge-like material that appeared to contain petroleum product 
(see photo nos. 6and 7). The text of !he Report should be amended to include this information. 


S. 	 On June 25. 2010, H2M observed the hand digging performed to expose the 6" pipe at the base of the 
excavation. H2M notes !hat the 6" pipe fell apart when !he surrounding soil was removed, indicating that the 
piping was in poor condition, and that its integrity may have already been compromised. The text of the 
Report should be amended to include this information. 


. 9. 	 Since the 3" and 6" piping conveyed runoff from the automotive service operations in the garage. which 
potentially conveyed petroleum products andlor hazardous substances 10 the oil-water separator system, 
the piping was breached, and the 6" pipe was found to have poor integrity, it sh9uld have been investigated 
in accordance with the NJOEP TRSRs to confirm that discharges containing petroleum products andlor 
hazardous· substances that may have occurred from the piping did not impact the subsurface. 


10. 	Petroleum odors were noted in the eastern portion of the hydraulic lift excavation. proximate to the 6" piping. 
The text of the Report should be amended to include this information. 


11. 	Soils that·appeared to be product saturated were encountered at an approximate depth of seven (7) feet 
below site grade along the northern sidewall of the eastem portion of the hydraulic lift excavation, below the 
northem side of the 6" pipe (see photo no. 8). The text of the Report should be amende(1 to include this 
information. 


12. 	H2M notes that no details have been provided to the NJDEP regarding the design of the oil-water separator 
system known as AOC-12. Oil-water separator systems are designed to physically separate oil (rom. the 
aqueous material. The aqueous material is typically routed to the sanitary sewer, and the oil is typically 
directed to a waste oil underground storage tank ("USr). Given the high levels of TPH in this area, and the 
field indications of contamination noted in the area of the piping. it is possible that AOC-12 includes awaste 
oU UST that may be a contnbuting source to the contamination noted. In order to rule AOC-12 out as a 
potential source for the contamination noted In this portion of the AOC-l0 excavation, H2M recommends 
that the details 01 the oil-water separator system be determined, so that the completeness of the 
investigation of AOC-12 can be confirmed, and so AOC-12 can be ruled out as a potenllal contributing 
sourCe to the contamination noted in this portion of the AOC-10 excavation. The text of the Report should 
be amended to include this information. 


13. 	The Report does not describe the location of the 3" or 6" piping connected to the oil-water separator system. 
H2M recommends that the locations of the 3" and 6" piping connected to the oH-water separator system be 
depicted on a figure in the final report, as required by NJAC 7:26E. 


14. 	The text of the Report should be amended to include the depth of the 3" and 6" piping connected with the 
oil-water separator system. 


15. 	The Original post-excavation soU samples PE·3, PE-6, and PE-7 which exhibited elevated TPH 
concentrations greater than 17,000 ug/kg. were collected from a depth of 5.5-6.0 feet below site grade 
("bsgj. H2M notes ittat post-excavation soil samples and delineation boring soil samples collected on June 
24,2010 were collected from depths of 6.5-7.0, 7.0-7.5, and 7.5-S.0 feet big. Samples collected at these 
deeper depths cannot be used to show that the contamination previously detected at 5.5-6.0 feet bsg has 
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been adequately delineated and/or remediated in accordance with NJAC 7:26E. H2M notes that NJAC 
7:26E-6.4(a)4 requires that "Post-remediation sample locations and depth shall be biased towards the areas 
and depths of highest contamination identified during previous sampling episodes unless lield indicators 
such as field instrument measurements or visual contamination identified during the remedial action indicate 
that other locations and depths may be more heavily contaminated. In all cases. post·remediation samples 
shall be biased toward locations and depths of the highest expected contamination" Since the highest 
concentrations of TPH were detected in the 5.5-6.0 foot inlefVaI bsg. post-excavalion and/or delineation 
samples should. at aminimum, be collected to address the 5.5-6.0 loot bsg intefVaI. 


16. 	The Report does not indicate the technical basis for the selection of the soil sampling depth intefVals for 
post-excavalion soil samples DB"()1. 00-05. 08-09. 08·10 and for the soB sampling depth intetvals at the 
delineation boring locations DB-02. 08-03, DB..()4, OB-OO, DB..()7. and DB"()8. The text of the Report should 
be amended to include this information. 


17. 	The Report does not indicate the total number of gallons of material removed from the excavation on June 
25.2010. This information is required by NJAC 7:26E 6.3 and 6.7. and the text of the Report should be 
amended to include this information. 


18. 	Loose bricks. which appeared to have been associated with some former structure which had been 
demolished during excavation activities, were noted along the southern wall of the hydraulic lift excavation, 
proximate to the existing hydraulic Hnes (see photo nos. 9 -13). The presence of these bricks, and their 
sourcelfunclion. are not mentioned In the lext of tlie Report. The text of the Report should be amended to 
include this information. 


19. 	Page 7 of the Report references a -dark liquid' that entered the excavation from the northem sidewaR (see 
photo nos. 14-21). This material was actuaOy separate phase product. The Report does not indicate the 
source or content of the separate phase product, and it does not include any laborato!)' analytical results 
that identify the separate phase product. The NJOEP Guidance for Ught Non-aqueous Phase Uquid 
(LNAPL) Free Product Initial Recovery and Interim Remedial Measures document indicates that the 
following parameters should be evaluated as part of a Conceptual Site Model when investigating and 
remediating LNAPL free product: 


• 	 the source of the LNAPL 

··to determine if the LNAPL is part of a historic or an on-going discharge; 



• 	 the physical properties and chemical composition of the LNAPL 

··to aid in determination of recoverability as it relates to viscosity. mobftity, etc.; 

-to aid in determination of threats to nearby receptors such as: 



- inhalation threats based on the volatility of the LNAPL; 
• ingestion threats based on the solubility of Ihe LNAPL; . 
•general exposure threats based on the toxicity of the LNAPL; 


-to aid in determining the most useful delineation methods; 
-to deten'nine the correction factor for determining the depth to water for accurate ground water 
contour maps; . 
-to aid in determination of the most effective remedial approach; 


• 	 the hydrogeologic frsmeworl< for the site being investigated 

-evaluate the stratigraphic and/or structural controls thai may be inftuencing 

LNAPL free product distribution; 
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-evaluate correlation between water table fluctuation and free product thickness; 

·-evaluate presence of any high yield pumping wells past and present that may have enhanced the 

horizontal and/or vertical distribution of lNAPl free product at the site; 



• 	 site specific aquifer properties 
-as relative to lNAPl free product distribution and remediation such as 
hydraulic conductivity; 
--evaluate LNAPl free product recovery rates for each product bearing well, 
trench, excavation. etc. such as with the use of bail down lests andlor constant rate pumping lests'lo 
optimize design and selection 01 the IRM; 


• 	 subsucface utilities 

·-determine location, type, deplh, dimensions, and orientation of subsurface 

utilities that may act as amigration pathway lor LNAPL free product. 



• 	 the type and location of receptors that may be threatened or affected by the measurable 
lNAPL free product as stipulated by N.J.A.C. 7:26E-l.15. 


The NJOEP Guidance for Ught Non-aqueous Phase Uquid (LNAPL) Free Product Initial Recovety and 
Interim Remedial Measures document goes on to indicale that "When reporting to the Department, the 
person conducting Ihe remediation should be able to descnbe the conceptual site model and based upon 
the conceptual site model, the person responsible for remediating the site should be able depict the extent 
of measurable LNAPL free product on a site map. depict groundwater flow direction, and document the 
evaluation of preferential pathways lor measurable LNAPL free product migration. Decisions regarding 
implementation of initial and Interim Remedial Measures should be supported bV the conceptual site mode!." 
The Report does not reference the NJOEP Guidance for Ught Non-aqueous Phase Uquid (LNAPL) Free 
Product Initial Rerovery and Interim Remedial Measures document, and it does not contain any of the 
information required by lhat document 


The type of product identified wnl delennine the appropriale post-excavation sampling analytical 
requirements, pursuant to NJOEP NJAC 7:26E Table 2-1. Since the type of product was not determined, 
the adequacy of the post-excavation and delineation sampling conducted cannot be confirmed. NJAC 
7:26E-2.1 (c)1 ii requires that samples be analyzed for "The Target Compound List plus JlCs/farget Analyta 
list (TCl+TICslTAL), hexavalent chromium. petroleum hydrocarbons (PHC). and pH when contaminants 
are unknown or not well documented.· Since the contaminants associatlild with the separate phase product 
are unknown, post-excavation sampling conducted to demonstrate the lack of an impact from the separate 
phase product, or the completeness of the removal of soils impacted by the separate phase product. should 
have been analyzed for TCl+TICsITAL, hexavalent chromium, petroleum hydrocarbons (PHC), and pH. 


20. 	NJAC 7:26E-1.12(b)1 requires that the NJOEP be notified, using the required NJOEP form, within 60 days 
after separate phase product is identified. The Report does not indicate that this requirement will be 
satisfied. The text of the Report should be amended to acknowledge this requirement, and the required 
NJDEP form should be included, if available. 


21. 	NJAC 7:26E-1.18(a) requires that "The person responsible for conducting the remediation shall conduct a 
vapor intrusion investigation pUlSuant to this section and Departmenfs Vapor Intrusion Guidance (VlG) 
when"•.•"free product is identified in ground water within 100 feet of a buDding". The Report does not 
indicate that a vapor intrusion investigation will be performed, as required by NJAC 7:26E·1.18(a)3. The 
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text of the Report should be amended to acknowledge this requiremen~ and it should include a schedule for 
the performance of Ihe required vapor intrusion investigation, which includes neighboring residential 
properties. 


SPecific Comments, June 26, 2010 


22, 	Page 8of the Report describes the discovery of a brick structure (see photo nos. 9-13). It is characterized 
as a "brick·walled foundation"; however, H2M notes that the purpose of this structure is not known. The text 
of the Report should be amended so that It is clear that the exact purpose of the structure is unknown. . 


23. 	 Page 8 01 the Report refers to the dimensions of the large wooden limbers as to·xl0·, The correct 
dimensions are likely 10"xl0'. The text of the Report should be corrected to reflect the accurate cfunensions 
of the large wooden timbers (see photo no. 22). 


24. 	During the course of the remedial action activities conducted on June 26, 2010. Weston representatives 
indicated that they believed that the separate phase product observed was creosote which had desorbed 
from the wooden timbers. H2M notes that, as documented on Page 9 of the Report. some of the wooden 
timbers, that were assumed to be the source of the product. were left in-place, and none of the wooden 
timbers were sampled. H2M also notes that the NJDEP typically requires volatile organic compound 
(V0Cs), semi·volatile organic compound (SVOC) and acid extractable (AE) analysis on soil and ground 
water samples conected to investigate creosote discharges. The post-remedial soil sample analysis 
outlined within the Report does not include the set of analylical parameters typically required by the NJDEP 
to evaluate potential impacts associated with creosote. 


25. 	The lext of the Report at the bottom of Page 8and the top of Page 9indicates that a"minor amount of water 
drained into the excavation from beneath the eastern-most timber footing and was allowed to collect for 
approximately one hour for visual observation. After that time, the waler was visually inspected and found 
to be clear.- This is misleading, as the H2M representative present at the Property on June 26, 2010 noted 
that when excavation activities were extended to the north and they reached the brick structure, the water 
entering the excavation from beneath the brick structure contained the Kdark liquid" (aka separate phase 
product). The text should be revised to accumtely reflect the field observations (see photo no. 19), 


26. 	On Page 9 of the Report, it is stated that the source of the "dark liquid" (aka separate phase product) was 
removed and that excavation work was completed within, beneath, and around the brick structure. H2M 
notes that the only excavation work completed that involved the brick structure was afong its southern Wall, 
which was knocked down using the backhoe. Avery limited amount of material was removed from under 
the structure because the timbers holding it up blocked the backhoe and prevented it from removing any 
additional soil. Additionally, the contlactor was instructed to olSCOlltinue the removal of the timbers because 
the backhoe didn't have the power to remove them. H2M notes that the source of the separate phase 
product was never determined, and the removal of the remainder of the brick structure, the associated 
timbers, and the associated separate phase product impacted materials in this area was not completed, nor 
was soU beneath the structure investigated in any way


27. 	 H2M notes that the excavation activities and separate phase product removal activities conducted on June 
26, 2010 continuously agitated the stanomg water within the excavation. which CORtained the separate 
phase product The H2M representative noted that in some instances, this agitation mixed the sepamte 
phase product with the water in the excavation as it was agitated. Problems with the excavation dewatering 
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method prevented the full removal of the standing water in the excavation, and as a result, pockets of this 
water were left in the excavation (see photo no. 19). The H2M representative questioned this, indicating 
that some separate phase product might still be present The Weston representative indicated that any 
potential remaining material would be addressed as part of the subsequent ground water investigation. The 
text of the Report does not address this issue. 


28. 	H2M also notes that when the manual dewatering pump was tumed off, H2M noted that the residual 
contents within the hose were drained back into the excavation. These materials should have been drained 
into the drum containing the previously removed excavation water. 


29. 	The Report does not indicate the total number of gallons of material removed from the excavation on June 
. 	 26,2010. This information is required by NJAC 7;26E 6.3 and 6.7, and Ihe text of the Report should be 


amended to include this information. 


30. 	The Report does not indicate the technical basis for the selection of the soft sampling depth intervals for 
post-excavation soil samples OB-13, OB-14, 0B-15, and 08-16. The text of the Report should be amended 
to include this information. 


31. 	Post-excavation soil sample 08-16 was collected from 6.0-6.5 feet bsg at the base of the northem 
excavation sidewall between the walls of the brick structure. The Report indicates that no field screening 
readings were recorded at the OB-16 location. H2M notes that this sample was not collected from the soils 
at the bottom of the structure. which was the area where the separate phase product was seen entering the 
excavation. H2M also notes that the base sample collected from the western portion of the excavation, 
sample OB-Q9, was not collected from the area where the separate phase .product was encountered. 
Therefore, in addition to the fact that the samples that were taken were not analyzed for the appropriate 
parameters, and that the slructure that is located in the area where the separate phase product was noted 
to have migrated from was not evaluated with a PIO, thiS sample location is not appropliate to demonstrate 
the absence of impacts to soils associated with the separate phase product. 


32. 	On Page 9 of the Report. it is indicated that "the water was visually inspected and found to be clear. No 
dark liquid was observed, which indicated that the excavation activities within. beneath, and around the brick 
foundation had removed any material which might have been the source of the dark liquid. Therefore, the 
potential source of the dark liquid and the Hquid itself were removed and post excavation soil samples 
collected at and in proximity to this location. as further discussed below, to demonstrate compliance with the 
NJOEP SRS." The type of separate phase product is unknown, as is the source. this additional 
infonnation regarding the discharge of separate phase product at the Property is required, in accordance 
whh NJAC 7:26E·2.1 and -4.4. Additionally, as discussed in bullet 19 above, the appropriate soil sampling 
was not conducted to assess the potential impacts of the separate phase product discharge. The NJOEP 
Guidance for Ught Non-aqueous Phase Uquid (LNAPLJ Free Product Initial Recovery and Intelim Remedial 
Measures document indicates that "it should be recognized that at any site where LNAPL product has been 
discharged, the contamination associated with that LNAPL product can exist in mukiple phases 
simultaneously in the subsulface...A comprehensive remedial investigation and remedial action will take 
into account and address the separate, residual, vapor and dissolved phases of contamination that can ,be 
associated with a lNAPL discharge,- Given the lack of information regarding the type and source .of the 
separate phase produc~ and the lack of an appropriate soil or ground water invesligalion. it is premature to 
indicate that the investigation and remediation of the separate· phase product is complete. The text of the 
Report should be amended to include aRemedial Investigation Wottplan and a schedule for the completion 
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of the additional assessment and investigation activities required to fully address the separate phase 
product in accordance with NJAC 7:26E, and the NJDEP Guidance for Light Non-aqileous Phase Uquid 
(LNAPL) Free Product Initial Recovel)' and Interim Remedial Measures document 


33. I H2M noles NJAC 7:26E-4.6{b)5 requires lhat "if at any lime during the remedial investigalion of fill malerial 
the person responsible for conducting the remediation encounters materials that do not meet the deflClruon 
of historic fill material because il includes malerial which is...free and/or residual product, as determined 
pursuant to N.J.A.C. 7:26E-2.1{a}14, or containerized waste, the remediation of each such area shall be 
conducted as a separate area(s} of concem pursuant to N.JAC. 7:26E-4." Therefore, the separate phase 
product identified in the AQC.l0 and historic fill area should be designated as a separate area of concern, 
and investigated, as appropriate. 


34. 	H2M notes that the NJOEP Guidance for Light Non-aqueous Phase Uquid (OOPL) Free Product Initial 
Recovery and Interim Remedial Measures document states thai "Permanent wells are necessary to be 
instaned in any LNAPL free product investigalion...Permanent wells should be placed within the plume to 
monitor the eHectivcness of product recovery and down-gradient immediately ootside the free product 
plume boundary to act as asentinel point for product migration: Monitoring well MW-4 was instaned on Ihe 
opposite side of the excavation, at a distance of over twenty (20) feet from the area where the separate 
phase product was encountered. Therefore, the placement of MW-4 is insufficient to document the 
continued presence or absence of separate phase product and dissolved ground water quality in the area of 
the product. in accordance with the requirements of NJAC 7:26E and the NJDEP Guidance for Light Non
aqueous Phase Liquid (OOPL) Free Product Initial Recovery. and Intelim Remedial Measures document 
H2M also notes that until the physical properties and chemical composition of the separate phase product 
are determined, ground water sampling parameters should be comprehensive enough to adequatety 
investigate the potential chemical constituents of the any potential separate phase product contents. 


35. 	H2M notes that the concentrations of polynuclear aromatic hydrocarnons (PAHs) at sample location OB-08 
were almost two (2) orders of magnitude higher than the concentrations of PAHs at the other soil samples 
analyzed for PAHs as part of the June 2010 soil sampfing performed at the Property (specifically, samples 
08-05, OB·Ol, and 08·10). Sample 0B-08 was collected in the general area of the previous post
excavation sample PE-3 and the 6" pipe that conveyed materials to the aU-water separator system. The 
contamination in this area, as exempUfied by OB-oS, appears to represent impacts associated with a 
discrete discharge. rather than historic fill. Therefore, the contaminants identified at OB.Q8 should be 
delineated, and their source should be investigated and reported, as appropriate, to the NJDEP pursuant to 
the requirements of NJAC 7:26E. 


Supplemental Groundwater ActMties 


36. 	 II is unclear HMW-4 was installed in a location that satisfies the ground water investigation requirements of 
NJOEP NJAC 7:26E (see photo no. 23). No ground water Ilow maps or contours. are provided ~o confirm 
that the well is installed in a location sufficient to evaluate potential impacts from the hydrauflC lift system. 
Page 10 of the Report liuflCates that "In accordance with NJOEP's request during the June 17, 2010 
conference call, the monitoring well placement was biased to the location of Ihe February 3, 2010 post 
excavation soil sampling point PE·3 which had the highest reported TPH cor1Centration..,- H2M notes thai 
the NJDEP did not indicate aspecific location for monitoring well MW·4. Placement of the well should have 
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been based on ground water flow direction based on calculations using ground water elevations. A ground 
water contour plan should be prepared and submitted to the NJDEP. as required by NJOEP NJAC 7:26E. to 
support the location of the pennanent well. 


Specific Comments, June 29. 2010 


37. 	On page t 1 of the Report. it is indicated that 394-gallons of impacted groundwater was transported and 
disposed off-site...• It is unclear if this represents the total for the aqueous materials removed from the 
excavations and generated during monitoring well development, or if this number simply represents the 
drummed materials that had accumulated onsite. The Report should be moodied to clarify this. 


38. 	On page 12 of the Report, it is indicated lhat "The additional excavations covered the locations of CMX 
sidewall samples PE-3, PE-6, and PE·7..." H2M notes that the June 2010 delineation soil sample DB-03 
was collected approximately four (4) feet north of the former PE-6 sample location, and that the June 2010 
post-excavation and delineation sample depths do not correspond to the depth intervals of the February 
2010 post-excavation sample locations. 112M also notes lIlat no sidewall sample was collected from the 
eastem·most sidewall of lIle June 2010 excavation. No sampling data exisls to evaluate the contaminant 
concentrations in soils between tHe eastem wall of lIle June 2010 excavation, and sample location OB-06. 
Delineation samples OB-06 and DB·07 are intended to demonstrate the clean lone to the east, but again, 
H2M notes that the depth intervals sampled at OB-Q6 and 08-07 do not match the depth interval of former 
post-excavation sample PE·3. Based on these discrepancies, additional post-excavation samples should 
be coUected from the proper depth intervals. 


39. 	On page 13 of the Report, it is indicated that "The PAH concentrations in sample DB-08-062510 were 
generally higher than in other samples coUected at the site which could be attnbuted to the heterogeneous 
nature of historic fill or could potentially be associated with the former subsurface hydraulic lift system at 
AOC·10: However, review of the boring logs provided with the Report inolCate Ihat while 'ALL' materials 
were noted in the boring logs. 'ALL' materials were not noted at the 7.5-8.0 loot bsg depth interval sampled 
at the 06-08 soil boring location. Since 'FILL' materials were not noted at the DB-oB sample depth. the 
Report text should be corrected to remove the reference to historic fill as a potential source for the PAH 
contamination detected at OB-08. 


General Comments 


40. 	The Report should be modified so that it includes all of the information required in a Remedial Action 
Report. as outlined within NJAC 7:26-6.7. 


41. 	A Deed Notice with associated engineering controls is !he remedial action thai has been proposed at the 
Property to address !he remaining impacted historic fill material and soils. NJAC 7:26E-8.1(C) states lIlat "In 
evatuating the protectiveness of a remedial action lhat includes an engineering and/or institutional control, 
the person responsible for conducting the remediation shall document in the remedial action workplan, how 
each of the following criteria has been evaluated 10 ensure that the remedial action is protective of the public 
health and safely and of the environment: 
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1. The concentration of contaminants; 
2. The mobility and toxicity of the contaminants; 
3. The presence of free and/or residual product. off-spec or discarded product or byproduct from a 
manufacturing or industrial process. containerized wastes. or buried waste:•.." 


During the June 17, 2010 conference call. the NJDEP indicated that while historic fill can be left in·place 
using a Deed Notice and a CEA, any discrete discharges would have to be investigated and remediated in 
accordance with NJAC 7:26E. Since separate phase product has been discovered at the Property, 'an 
amendment to the RAW, or a similar NJDEP compliant document, demonstrating that the separate phase 
product has been adequately evaluated. should be submitted to the NJDEP to ensure that the proposed 
remedial action is still adequately protective, as required in 7:26E-8.·1(c). 


42. 	The Preliminary Assessment Report included as Appendix A to the Apm 2009 Preliminary AssessmenVSite 
Investigation/Remedial InvesligationlRemedial Action Wolk Plan prepared by CMX indicates that the 
NJDEP required some additional activities to be conducted regarding the former USTs. Specifically, it was 
indicated that in regards to the lead contaminants in excess of the NJDEP sec in soils, the City of Hoboken 
shalle~her. 


• 	 Remediate lead impacted soils to comply with the most restrictive SCC and confirm this with the 
collection of post excavation soil samples; or 


• 	 Fully delineate the horizontal and vertical extent of so~ contamination and submit aproposal for an 
alternative residentiallnon-residenlial use remediation standard. For this to be done, engineering 
andlor institulional controls may be required in accordance with N.J.S.A. 58:106-13. The (elter noted 
that a proposal to leave soils in place that are above the NJDEP Impact to Groundwater Cleanup 
Criteria (lGWSCC) would reql!ire agroundwater investigation pursuant to N.J.A.C. 7:26E-4. 


H2M notes that the horizontal and vertical delineation 01 lead in lill material has not been completed to date. 


43. 	On the June 17, 2010 conference· call Wl1h the NJDEP, H2M indicated that they had notified the City 01 
Hoboken representatives of the lact that contaminant concentrations (most notably PAHs) were detected, in 
some samples, at levels that were an order 01 magnitude (or more) above the concentrations identified in 
the historic fill. SpecHically. the post-excavation soil samples from the hydraulic lift area and from S0-5. 
H2M notes that similar elevated concentrations 01 PAHs were detected in sample DB.()8 collected on June 
25,2010. The NJDEPindicated that they would take a look at thisdala. The NJDEP should be contacted 
by The City of Hoboken to determine if the NJDEP has evaluated this data, and if they have, to determine 
what their conclusions andlor requirements are regarding the elevated PAHs. 


44. 	Ontha June 17, 2010 conference call with Ihe NJDEP, H2M indicated that they had notified the City of 
Hoboken representatives of H2M's concem that the delineation and post-excavation soil samples collected 
from the HF-4 tetrachloroethene (PCE) excavation were from depths that, In many instances, did not 
correspond to the depth of the initial PCE exceedence. The NJDEP indiCated that they evaluate the data for 
this area. In addition, H2M indicated that they had notified the City of Hoboken representatives that !he 
momoring well used to investigate the area, MW-1. is klcated sid6 gradient, and not downgradient, to the 
excavation. PCE was previously detected in this well; however, only one subsequent round of sampling 
was conducted during which the groundwater was clean. The NJDEP should be contacted by The City of 
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Hoboken to determine if the NJDEP has evaluated this data. and if they have, to determine what their 
conclusions andlor requirements are regarding the appropriateness of the PCE soil delineation, and the 
ground water investigation conducted to evaluate the potential ground water impact from the PCE 
contaminated soils. 


45. 	H2M notes that the May 2010 Remedial Action Report/Remedial Action Work. Plan (RARlRAWP) submitted 
by CMX proposed the installation of three (3) monitoring wells. During the June 17,2010 conference call, 
the NJDEP indicated that a Classification Exception Area for groundwater impacted solely by historic fill is 
approvable to the property boundaries, and that if the ground water contaminants are all attributable to only 
historic fill, the three (3) additional monitoring wells may not all be necessary. To date, only one additional 
monitoring well, MW-4, has been installed. H2M notes that ground water impacts are no longer limited to 
historic fill. since separate phase product was observed on ground water in the excavation. Based on the 
fact that impacts to ground water not associated with the historic fill have been discovered, additional 
monitoring wells will be required. 


46. 	During the June 17, 2010 conference call with the NJDEP, the NJDEP stated that they require cross 
sections of the site cap being used in the Deed Notice for the existing conditions at the time of submission. 
Since the Deed Notice has been submitted lor the existing conditions. the cross section diagrams should 
reflect those conditions. The NJDEP also indicated that a Remedial Action Permit would be required. H2M 
is not aware of whether the City has provided the required cross sections, the required Deed Notice, or the 
required Remedial Adon Permit. 


Based on the Information presented herein, H2M believes that. since additional investigation activities are required at 
the Property, including in ACC·l0, a no further action in· . n for AOC-10 is not justilied at this time. If you 
have any questions or comments, please contact us 


Very truly yours, 


H2 ASSOCIATE~ 


.anne Derby, P.G. 
Senior Geologist 


our Parsip y, New Jersey office. 


cc: Robert Crespi, Esq. 
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Photo 2: Product piping on ~outhern side of excav"tion. 
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Photo 6: Broken pipe in lhe e",lern portion of Ihe excilv"lion. 
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Photo 7: Broken pipe in the eastern portion of tbe excuvation. 
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Photo 9: Brick Slructure 
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Photo II: Brick structure 
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Photo 13: S ... e of brick ~lruclUre 







256 Observer Highway 
Hoboken, New Jersey 


I'hoto 14: Free phase product ealering from beneath brick slrudure 
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Ph"to 19: Brick slruclure slJline(! soil and free-ph...., product 







256 Observer Highway 
Hoboken, New Jersey 


Photo 20; Brick ~tructure and timber 


Photo 21: Base of brick ~tructure where product wa~ ob.~erved to be entering the excavation 
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Photo 12: Wooden timbcfli removed from excavation 


Photo Z3: Location of moniloring well 







WESTON SOLUTIONS. INC. 

205 CAMPUS DRIVE 

EDISON. NEW .JERSEY 08837 

732-417-6800. FAX: 732-417·5801 



The Trusted Integrator for Sustainable Solutions 


July 30,2010 


John M. Scagnelli, Esq. 
Chair, Environmental and Land Use Law Group 
Scarinci Hollenbeck 
1100 Valley Brook Avenue 
P.O Box 790 
Lyndhurst, New Jersey 07071-0790 


RE: 	 City of Hoboken Department of Public Works Facility 
AOC-I0 Supplemental Remedial Action Report (SRAR) 
Response to July 23,2010 HlM Comment Letter 
Program Interest Number 033150 
Case # 03-08-26-1012-45 
UST Closure # N02-1622 
256 Observer Highway 
B1ockl, Lot 1 
Hoboken, Hudson County, NJ 


Dear Mr. Scagnelli: 


I am in receipt ofand have reviewed the July 23, 2010 H2M Comment Letter to the referenced 
Supplemental Remedial Action Report for ACO-I 0 ("SRAR") that was addressed to Douglas M. 
Cohen, Esq. ofSHG Urban Renewal Associates, LLC ("SHG"). 


Before I tum to H2M's specific numbered comments, I have a general comment. Many ofH2M's 
judgments, observations and conclusions in its letter regarding the work conducted on June 24, 25 
and 26 appear more intended to discredit by any means the work performed than to offer 
professional guidance and input. As I note with respect to H2M's specific comments below, I 
disagree with many, if not most, oftheir comments. 


1. 	 The selected method, "Analysis of Extractable Petroleum Hydrocarbon Compounds in 
Aqueous and Soil/Sludge Matrices' (a.k.a.,NJDEP EPH 10108 Revision 2) is an 
acceptable New Jersey Department of Environmental Protection (NJDEP) methodology. 


2. 	 As explained in the discussion ofJune 24, 2010 activities at Pages 4 and 5 of the SRAR, 
the pipe pairs could not be removed due to their proximity to the building wall and 
footing/foundation. The closed loop pipes were crimped during the activities to 
eliminate any future possibility ofdrainage. 


3. 	 The SRAR at Page 5 stated that there was minor leakage from the pipe pairs and that the 
soil around and beneath this location was managed as contaminated as a precaution. 
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The NJDEP case management team was advised of a discharge in this area ofconcern 
(AOC·IO) in the May 20 10 Remedial Action Report/Remedial Action Work Plan 
(RARIRA WP). An additional notification of the leakage is not warranted and there is 
no potential for future leakage from these pipes. 


4. 	 The location of the pipes will be shown in the attached SRAR site figure number 1. 


5. 	 The first paragraph of Page 5 of the SRAR states: "There was minor leakage from the 
three pipe pairs and sorbent pads were placed beneath the pipes to absorb the liquid. 
The soil around and beneath these pipes was managed as contaminated as a precaution. 
The excavation in this area extended to approximately 5' bsg at the time work ceased for 
the day. The excavated soil was staged on plastic sheeting at the southern end of the 
exterior paved parking area and covered with plastic. Post excavation soil sample DB
10-062510-7-7.5 was collected from the 7.0' to 7.5' bsg depth interval beneath the pipes 
on June 25, 2010." The soil beneath the pipes referred to where the leakage occurred 
was removed and the area remediated. There is no need for an investigation. 


6. 	 The 6" diameter and 3" diameter pipes were removed as stated on Page 5 of the SRAR. 
The 6" diameter pipe was replaced with one end connected to the floor drain network 
and the other end connected to the oil-water separator. The text of the SRAR will be 
amended to reflect this. 


7. 	 As stated on Page 5 of the SRAR, the 6" diameter pipe contained a graylblack colored 
grit. We disagree with H2M's characterization of the grit material as "dark sludge-like" 
and "that it appeared to contain petroleum product". 


8. 	 The 6" pipe referred to broke on contact. As noted on Page 5 of the SRAR, the soil 
around and beneath the pipe was managed as contaminated. 


9. 	 The soil beneath the pipes was remov~d and the area remediated. There is no need for 
an investigation. Further, soil sample DB-OI-0625I 0-6.5-7 was collected from the 6.5' 
to 7.0' bsg depth interval beneath the pipes. No elevated PlD readings were detected. 
Soil sample DB-05-062SI0-7-7.5 was collected from the 7.0' to 7.5' bsg depth interval 
at the northern sidewall near the northeast comer of the excavation. No elevated PID 
readings were detected. The total extractable petroleum hydrocarbon (EPH) 
concentrations for these samples were 1,400 milligrams per kilogram (mg/kg) and 2,610 
mg/kg, respectively, which are below the NJDEP Soil Remediation Standards (SRS). 


10. The Department ofPublic Works (DPW) building is an active motor vehicle 
maintenance garage. 


II. H2M refers to Photo No.8 as support of its assertion that soils which appeared to be 
saturated were encountered at 7 feet below site grade along the northern sidewall of the 
excavation. Photo No.8, however, shows the southern, not the northern, sidewall of the 
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excavation. There were no saturated soils along the northern or southern sidewalls of 
the excavation. 


12. The oil-water separator was discussed in the May 2010 RARIRA WP submitted to 
NJDEP and no further investigation or action was recommended for that area. 


13. The location ofthe 3" and 6" piping will be depicted in the attached SRAR site figure 
number 1. 


14. The depth of the 3" and 6" piping was approximately 3' bsg and the SRAR will be 
amended to state this. 


15. During the June 17,2010 conference call, NJDEP requested additional sampling to 
delineate the hydrocarbon contamination detected at AOC-l O. It did not request that the 
City undertake a protracted sampling approach involving numerous iterations of 
delineation sample colJection. The City decided to take the proactive approach of 
removing residually impacted soil while collecting delineation soil samples. In our 
professional judgment, collection ofa combination oftwenty-three (23) post excavation 
and delineation soil samples sufficiently characterizes the hydrocarbon contamination at 
AOC-I0, an area ofapproximately 600 square feet. 


16. See response to Comment 15. 


17. We now have the liquid bills of lading and the total number of gallons of material 
removed from the excavation is 450 gallons. The SRAR will be amended to state this. 


18. The presence of bricks is discussed in the June 26,2010 Activities section of the SRAR 
at Page 8. 


19. As described in the SRAR at Page 7, Weston observed a dark liquid entering the 
excavation. H2M in numerous comments attempts to characterize this dark liquid as 
separate phase product. In our professional judgment, the dark liquid was not free 
product. As described in Pages 7, 8 and 9 ofthe SRAR, the appearance oftbis dark 
liquid was not an ongoing condition and after it was initially encountered, it dissipated 
and did not reappear. As described on Pages 7 and 8 of the SRAR, the excavation was 
extended approximately 6' 11' into the north sidewall from which the dark liquid had 
appeared to determine whether there was more liquid present and whether a defined 
source could be identified. After the expansion ofthe excavation, no more dark liquid 
was encountered and no defined source was located. H2M's reference to NJDEP's 
Technical Requirements for Site Remediation, N.J.A.C. 7:26E (TRSR) and Guidance 
documents are accordingly inapplicable, since in our professional judgment, the dark 
liquid was not free product and not an ongoing condition. 


20. See response to Comment 19. 
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21. See response to Comment 19. 


22. As stated on Page 8 of the SRAR, a brick-walled structure was encoWltered at the north 
side wall ofthe excavation and described as a "briCk-waUedfoundation". 


23. The timbers referred to were untreated, square-shaped, with dimensions of I0" by 1 0" in 
varying lengths. The SRAR will be amended to state this. 


24. See response to Comment 19. H2M's contention that Weston representatives stated that 
they believed the dark liquid was creosote which had desorbed from the wooden timbers 
is incorrect. The timbers were Wltreated lumber which were the footings for the brick-'-; 


. walled foundation. As discussed on Page 8 ofthe SRAR, there were three sections of 
telephone poles encountered during the excavation activities which were separate from 
the timbers which were footings for the brick-walled foundation. 


25. H2M's description of the sequence ofactivities in this Comment is inaccurate. The' 
correct sequence ofactivities is stated at Pages 8 and 9 ofthe SRAR. 


26. See response to Comment 19. 


27. See response to Comment 19. 	H2M's contention that a Weston representative made the 
noted statement is incorrect. What the Weston representative in fact said was that the 
objectives ofthe site activities were to re-excavate AOC-lO, collect post excavation and 
delineation soil samples, install one additional monitoring well and collect groundwater 
samples. All of these activities were accomplished as described in the SRAR. 


28. Weston and its subcontractor removed groundwater to the extent practicable to facilitate 
soil excavation. It is possible that a nominal amount ofgroWldwater drained back into 
the excavation when the pump was turned off. 


29. See response to Comment 17. 


30. See response to Comment 15. 


31. Weston disagrees with H2M's assertion that DB-16 was not an appropriate sampling 
location. As stated at Pages 9 and 10 of the SRAR, photo ionization detector (PID) 
readings were taken from the "head space" of the DB-16 sample container once the PID 
was recharged and no elevated readings were detected. The sample was collected from 
the location where the dark liquid had entered the excavation. The sample depth (6.0'
6.5' bsg) was selected because it was the six-inch interval above the soil-water interface 
(approximately 6.4'bsg, SRAR page 7) at this location. 


32. See response to Comment 19. 


33. See response to Comment 19. 
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34. See response to Comment] 9. MW-4 was installed in the location requested by NJDEP 
during the June 17,2010 conference call. As stated multiple times previously, Weston 
does not agree that there was separate phase product present. 


35. A detailed description of the following wilt be included in the SRAR: Additional 
delineation activities were conducted at DB-08 on July 20, 2010 and were observed by a 
representative from H2M. The collected samples were analyzed for polynuclear 
aromatic hydrocarbon (P AH) compounds. The concentrations for the delineation 
samples were much lower than the results for DB-08 and were generally consistent with 
other samples collected at the site. Summary table number 3 showing the results for the 
delineation samples and figure number 2 which will be included in the SRAR are 
attached. 


36. As stated at Page 10 ofthe SRAR, the placement of MW-4 was biased to the location of 
past excavation soil sampling point PE-3 within AOC-lO [NJ.A.C. 7:26E-4.4(e)1.]. 
Groundwater flow contour maps are attached and will be included in the SRAR. 


37. The 394 gallons represented the total gallons that were transported and disposed off-site 
based upon the load-out volume estimates at the time the SRAR was written. We have 
now received the bills of lading and have confirmed the total volume transported off-site 
as 450 gallons. See response to Comment 17. The SRAR will be amended to reneet this. 


38. See response to Comment 15. 


39. As stated at Page 13 of the SRAR, in our professional judgment the contamination could 
be attributed to the heterogeneous nature ofhistoric fill or could potentially be 
associated with the former subsurface hydraulic lift system at AOC-1 O. 


40. The NJDEP requested that a description of the AOC-10 activities be submitted as an 
Addendum to the May 2010 RARJRA WP. 


41. See response to Comment 19. 


42. NJDEP did not request any further lead delineation. 


43. NJDEP has not commented or requested any further information on this issue. 


44. NJDEP has not commented or requested any further information on this issue. 


45. See response to Comment 19. 


46. The materials will be provided to the NJDEP in accordance with the TRSR. 
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Please contact me, 732417-5813 or Neil.Jiorle@WestonSolutions.com, should you have any 
questions or require additional information. 


Sincerely, 


WESTON SOLUTIONS, INC. 


·4 
/l~.#-.-


Neil P. Jiorle 
Project Manager 


Enclosure, Figures I & 2, Table 3, Groundwater Contour Maps 
NPJ:nj 


L:lHobolcen DPW\neil hoboken file~bolcenlsrar\response to 7-23-10 h2m commentltr .7-30-1 O:docx 
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Table 3 - DB-08 Delineation Samples PAH Results 
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Acenaphthene 3400 37000 135' 0.456 0.277 0.0213J 
Acenaphthylene NA 300000 9,1 0.0783 0.0435 NO 


Anthracene 17000 30000 232' 0.87 0.565 0.044 
Benzo(a)anthracene 0.6 2 297" 1.9 1.7 0.258 


Benzo(a)pyrene 0.2 0.2 237" 1.67 2.26 0.453 


Benzo(b )flouranthene 0.6 2 207" 1.26 1.52 0.321 


Benzo(J!.h,i)perylene 380000 30000 124' 0.946 1.59 0.338 
Benzo(k)flouranthene 6 23 135 1.24 1.48 0.249 


Chrysene 62 230 307 1.88 1.57 0.25 


Dibenzo( a.h)anthracene 0.2 0.2 43.9" 0.342 0.538 0.118 


FJouranthene 2300 24000 537b 3,74 2.17 0.232 


Flourene 2300 24000 13S' 0.445 0.272 NO 


lndeno( 1.2.3-cd)pyrene 0.6 2 125 0.92 1.54 0.321 


Naphthalene 6 17 85.S" 0.192 0.218 NO 


0.125Phenanthrene NA 300000 951 b 3.74 1.98 


Pyrene 1700 IS000 746b 3.75 2.2 0.265 


a: Result is from Run # 2 
b: Result is from Run # 3 

NA: Standard is not available for this constituent 

NO: Not detected 

J: Indicates an estimated value 

Bold: Value exceeds June 2, 2008 NIDEP Residential Direct Contact Soil Remediation Standard Criteria. 

italic: Value exceeds June 2, 2008 NIDEP Non-Residential Direct Contact Soil Remediation Standard Criteria. 
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. ;. .'$,. SCHeeR DEPALMA,:,' : ~l.. Engineers Clod Consultants 
, .. 


'_. <t 


,'.May 6,2005 	 •... 


Mr. Joseph Peluso .....: .'.. " 
~. 



t ~ ~:""
Director, Enyironmental Services ~ #.~ , ..:. 



Department of Environmental Services 
Hoboken City Hall 	 ..... :: .,. . t 


. .~; 


94 Washington Street 

Hoboken, New Jersey 07030 



-., 
iJu":" ~RE: 	 Phase I Environmental Site AssessmelltIPreIiminary Assessment &' .....:.. 


Limited SnbsIll"face Investiganvrt " 


City of Hoboken, Department of Public Works Facility '. : 


56-66 Park Avenue 
Block 1, Lot 1 
Hoboken, New Jersey 


( Hudson County, New j.;rsr y 

\ Out' Project Number 050053503



'" ' ,


Dear Mi. Peluso: 


, Enclosod please'find one (1) copy of !he referenced Phase I Environmental Site A.ssessment 
l iPfetlminary Assessment (ES-tVPA) and Limited Subsurface Investigation report. 


Schaar DePalma (SD) identified the fallowing recognized environmental conditions/areas of concern 

(RECs/AOCs) in connection with the subject property. 



AbovefT':'\l?-d Storage Tanks (REC/AOC-l) 
.".. ' . 


Three (3) 275-gallon above ground storage tanks (ASTs) were observed along the sou!hern wall of the 

municipal gard.ge interior. These ASTs are individually utilized to store unused hydraulic oil, Ulotor 

oil, and transmission fluid.' . 



, . 
TV:'o (2) approximately 300-gallon waste oil and one (1) approximately 300-galloD antifreeze 

receptacles were observed along the fencing that separates the municipal repair area from the police 



. departm:eI,lt storage area wi~ the southern portipn of the garag~. Waste oil and used antifreeze are ' 

'temporarily stqred in these receptacles pending periodic removal by Loreo, Inc., who disposes of this 

material. ' 



No significant stainlng or evidence of a release to the environment was observed in connection with 

tl;1.ese ASTs at the time of inspection. SD does not recommend further investigation of this REc/AOC. 



Y.our bottom line 'results partnar. • 
Jurtin ColPOrata Center. 200 STate Hlgnwav Nina. P.O. So,: 900. MOl'lQIOQaO. NJ 07726~ Tal: 732ST1.9000 Fet: 732.5i7.98SB 
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Underground Storage Tanks (REClAOC k 2) 


Two Former lOrOOO-Gallon Unleaded Gasoline. Underground Storage Tanks rUSTs) and One Former 
"lO,OOO::'Gallon Diesel Friel UST (RECIAOC-2Aj .. " 


On November 13, 2002, two (2) 10,OOO-gallon unleaded gasoline USTs and one (1) W.ODD-gallon 
diesel fuel"UST were removed from the subject property. The USTs were formerly located near the 
center of the municjpal.ynd. The USTs were registered with the New Jersey !1r:p2.":'ment of 
Environmental Prote:ctiun (NIDEP), Registration No. 033150, and decOmmiS~lO!liug of me USTs was 
approved by the NJDEP under TMS # N02-1622. A discharge was indicated during removal of one of 
the gasoline USTs and reported to the NJDEP Hotline and Case No. 03-08-26-1012-45 was assigned. 
The results of laboratory analysis of post excavarion son samples collected from the usr excavation 
indicated all targeted compounds were below the current NJDEP·Soil Cleanup Criteria (SCC), except 


) for lead which was reported at 1,030 partS per million (ppm) in-one (1) post excavation soil sample, 
".' which exceeds the current NJDEP Residual Direct Contact Soil Cleanup Criteria (RDCSCC) of 400 


ppm for lead. 


Due to varying addresses used to identify the subject site, files pertaining to the decommissioning of 
·these three (3j former USTs were not retrieved by the NJDEP for review on April 4, 2005. However, 
SD contacterl..w.e NIDEP, who indicated that the former UST area is 'an .a~tive case with the Bureau of 
UlJdergrouril·3.~61"7ige Tanks (BUST); Mr. Chudzik of the NlDEP prv~lledSD with a copy of a letter, 
which was sent by the NJDEP to the City of Hoboken in response to a Remedial Investigation Report: 
(RlR) submitted by SD on behalf of the City of Hoboken regarding the UST decommiSSioning 
activities. Accor~ng to this letter, the NJDEP has required additional activities b~ condu.cted regarding 
the former UST area. These activities are summarized below: " 


General Requirements _ 
1) Complete and submit UST SiteIRemedial Investigation Report certification form to NJDEP 


for Apdl 2, 2003 RlR. 
2) Submit electronic data deliverables for all former samples collected on April 2, 2003. 


Remedial Investigation Requirements . 
i) Six. (6) centerline samples are to be collected from the invertS of each fOIIIler UST 


excavation and submitted for appropriate laboratory analysis. 
2} Sample all former piping and dispenser areas in accordance with N.J.A.C. 7:26E-3. 


I 
Lead Contaminants IIi Excess of NJDEP sec in Soils 
The City ofHoboke-ll shall either: 


D-2 . 
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I) 	Remediate Iead-impa,zted soils to comply with the most restrictive see and confirm ,this 
with the c.ollection of post excavation soil samples; or . 


2) 	 Fully deli"Qeate the horizontal and vertical extent of soil contamination and submit a 
proposal for an alternative resickntiallnon-residential use remediation standard. For this to 
Dr; done; engineering: and/or institutional controls mav be required in accordance with 
N.J.S.A. 58~IOB-13~' . , 	 ~. '. 


It should also be noted that a proposal to leave soils in-place that are above the NIDEP 
hnpact to Groundwater Soil Cleanup Criteria (IGWSCC) will require a groundwater 
investigation pursuant to NJ.A.C. 7:26E-4. 


Groundwater Investigation Reauirements .. 
The City of Hoboken shall determine the depth to, groundwaterlbedrock and the percent silt and 
clay within soils pres~nt between the contaminated zone and the !;aturated z:onefbedrock. A 
groundwater investigation will be required if: 


a) 	 The soil betwe,en the contaminant and the saturated zonefbedrock IS compriseq. of fess 
than 25% silt or clay; or 


b) Groundwaterlbedrock is encountered within two (2) feet of the contaminant, or 
c) The site is located within 2,000 feet of a public water supply source. 


It is required that the City of Hoboken submit this information in a RIR. Report to include an 
estimate of po~ilt1.fJ;~leanup costs and a Remedial Action Selection Repott. , 


':.~:.',"f..~';:.',..' • 	 .€.,;, - ~ 


SD recQIDlllends that appropriate action be taken in order to satisf)~ the requirements set forth 
in the hlJDEP response letter.' 


. 
, -Two (21 


' 


Sv.sbei:ted USTs (South F.xrerior ofGarage Building) fRECIAOC-2B 1 
" . 


SD personnel observed two' (2) ,fill ports and two (2) assOCiated two~inch (2") .diarneter vent 

pipes with mushroom-t}'Pe caps within the sidewalk on the southern side otthe subject " , 

euilding along Observer Highway. This piping, which was observed emanating from the, , 

ground surface in clo::;e relation to the subject building, appears to be related (0 two (2) existing 

USTs. According to City personp.el. these USTs are inactive. 
 . 	 , 


A geophysical survey and limited soil boring investigation was conducted which included 

investigation of this UST area. The results of the geophysical survey identified two (2) 

existing liSTs located in close proximity t:O each oilier bene:ath the sidewalk: on the exterior of 

the subject building. Due to the presence of several ~ubsurface utilities and anomalies, ~ . 

accurare detemrlnation regarding the capacity of the USTs was not possible. Howe,ver. based , 
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upon the information acquJred. it appears that these USTs are each approximately :550.oallo05 
.,. 	 Q
InCapacIty. 


On March 29, 2005, SD and Enviroprobe installed five (5) soil borings and collected five (5) 
soil samples in order to assess subsurface soil conditions in the area of these two (2) USTs 
tKECIAiJe-;2:E);" ._.... - •. -- - '., 


Fill materials consisting of ash, pulverized masonry material. and slag were encountered in the 

subsurface between the surface soils (beneath the concrete sidewalk) and six (6) feet below 

surface grade (bsg). However, samples were not collected in relation to the nOted historic fill 

material. 	 ,. 


The results of laboratory analysis indicated JPHC was not detected in any of the five (5) soil 

borings installed around the two (2) USTs, and therefore. a discharge is not expected to have 

occurred from the USTs . 



..> 	 Based on the results of the site investigarion activities, SD recommends that these tWO (2) 
inactive USTs be removed in accordance with NIDEP regulations regardin~ regulated USTs. 


Susvected UST fREc/AOC-2C) 


SD personnel observed an al?Ep?:~~ately three~inch (Y')-diameter pipe on the exterior ~i!ie of th~ 
subject buildiag just northw~~~:jj:N~he intersection of Observer Highway and Willow .Al;{~n;'. 1'his 
suspected vent pipe, which was-'observed emanating from the ground surface in close reiation to the 
subj~t building, appears. typical of the type of piping utilized to vent ,!ST systems. The pipe extends 
approximately fifteen (15) feet from me ground surface. A geophysical survey was perroxmed at this 
suspected UST area (REC!AOC-2C). Magnetometer readings identified piping extending north 
beneath the sidewalk from the suspected vent pIpe to an anomalous area ioeated beneath me sidewalk 
at the southern' gate of the mUnicipal yard. 


SD recommends further investigation of this REc/AOe in order to confirm the presence/absence of an 
exi:sting UST and to assess subsurface soils for potential prior leaks of UST contents. 


SusDected Gasoline UST (REc/AOC-2D) 


. Review of Sanborn Maps detailing the SUbject site indicate the' presence of a gasoline UST in Sanborn 
Maps for the years between 1979 and 1994. This suspected gasoline UST is indicate.d as being located 
on the eastern' side of the garage bUilding along Par:kJ A venue. A geophysical survey was conducted 
which included investigation.ofthis UST area. . 
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Geophysical Survey activities at sidewalk areas located along Willo,?' and Park Avenues were 

significantly hindered due to the presence of metal rebar within the concrete sidewalks. Thi5 rchar was 

found within the majority of sidewalk. construction along Willow Avenue and beneath the two (2) bay 

door driveway areas located along Park Avenue. Therefore, the presence of USTs and utilities could 

not be accurately confirmed or denied wirhin these areas. 



- ---. I' • _. ",,-. • ___ •• :.~__••___ ••• ' ,_ •• .: 


SD recommends furcher investigation of this RECJAOC in order to conf~d~ny ~~'p~~~~~~;'~{m"---"':'----'-'::'" 
existirig:UST and to assess subsurface soils for potential prior leaks of UST caments. 


Pote~i~l Heating Oil usn - F[!nner Residenrial Buildin'{s (RECIAOC·2E) 


prior to 1979, several five (5)-story residential buiJdings were present along Willow and Park A venues 

in areas t.~at presently contain the municipal garage and yard areas. A brief inspection of nearby five 

(5)-story aparrment buildings that, based on historic review of the subject site and surrounding area, 

are contemporaneous with those formerly at the subject site. were found to contain USTs which are 

lo.:at~ be:1eath the sidewalks in front 6f the existing buildings. A geophyskal survey.was conducted 

which incluriedinvestigation. of this UST ·area. . ' 



. ..' .... ...... .~-.: ,?," •• : ::',' -, •. 
" .. .' . 


Geophysical survey activities at siaewal:k areas located along ·Willow and Park A venues ·v.'cre .. "
significantly hindered due to the presence of meta1l"ebar within the concrete sidewalks. This rebar was 

found within the majority of sidewalk construction along Willow Avenue and beneath the tw.o (1) bay 



,:{;r{)pr driveway.areas loc:(3,ted 'along Park 'fn;~nue. Th !!, the presence 'of VSTs and utili ties could not 

·~~(?ftf6"ura~IY cO.nfirm!!d or denioo wit:h.iTh di~se areas. ~~" ~:..,., . . 


'. If feasible, SD recommends further investigation of this RECIAGe in order to confumlden v the 
~ ~. . _. . .. ,".... . 


presence of existing USTs and to assess subsurface soils for potential prior leaks ofUST contents. 


Loading and Unloading Areas (REClAOC-3) 
': .. , 


.Fo~ (4)·garage'biy cfoon provide access to the garage-st.nlCrute"irireriol': ,. The ground surfaces areas---..~ .... 
:~t all fQw. (~l~~y.dQ9IS contained concrete or asphaIt-pavt;:d surfaces. Evidence of obvious .staining· 

w~·.n!Jt ·Qb~.~rY.~dJl} ~Qp.j~9n with the bay door areas. Therefore. SD .cioes not recommend ~nher 

ip.vestiga~~.o(thi~ JIECIAGe at ~ time. . " 



Sev~ra1 dump~~~ .w..~~.observed within.the municipal yard at the subject property d~g the ~it.e . ". . 
visit. These dU~psteIS contained solid bulk waste a4dlor common trash collected from the surrounding 


·"area- No e'\1dcnce suggesting the disposal of hazardous materials in Ibis dumpster was observed. 
·~ref?~~ S!> doe~ .n~f. ~~mmen.d further inv~stigatioJ? oJ this RBC! ..~GC at ~s tim:O_5 '. 
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Storm Sewer Collection SystemsfFloor Drains (RECIAOC-5A and REC/AOC-SB) 


A series of six (6) catch basins were ubserved wju'iin the garage' buHding during t."::e site inspectio.n , ' 


(REelAOC~5A). These catch basins drain surface water within the garage created during cleaning of 
floors and IDunicipaJ vehicles. The catch basins are shallow in depth and contain screens to prevem 
large objects from entering the system. The catch basins are connect.ed to the municipal storm water 
sewer system. 


At least tWO (2) storm sewer catch basins are present within the yard at the subject site 9REC/AOC-5B). 
These catch basins. which are located along western side of the property, appear to be connected to the 
mUnicipaJ sewer system. 


Although the potential exists for contaminants to have entered one (1) or more of the catch basins. since 
the stormwater system is connected to me mUnicipal sewer system, the stormwater system is not 
expected to represent a significant source for on·site contamination. However! SD recommends that me 
piping associated with the stormwater system be evaluated at: the time of any, future demolition or 
renovation activities in order to assess the piping and surrounding soil conditions. 


V\'aste Piles CREC/AOC-6) 
'\ :\~,~,' :. ," ." •" f 1. ' 


The municipal yard is used for the storage of utility ve~cles and various other items including some 
debris. Numerous vehicles are parked along the perimeter of the municipal yard~ rn addition, three (3) 
segmented storage trailers and two (2) st9rage sheds are present along the eastern boundary of the 
yard. These storage trailers contain a variety of items used by the City for maintenance. An open· 
sided wooden storage shed was observed to contain 'various types of debris including empty 
containers, wood and metal debris. fencing, and some trash. In addition, approximately sixty (60) 
empty 55-gallon drums were 'observed stored within the wooden shed. No evidence of current 
discharges was observed in association with these drums. Approximately fifty (50) discarded 
household refrigerators, which are awaiting disposal, were observed,srored adjacent to the srutstorage 
area. 


Debris within the mumcipal garage consisted of various automotive,parts, various brOKen machinery. ";:' 
metal debris. and various eqUipment. 


SD recommends that allan-site solid waste be propqly disposed or recycled as appropriate prior [0 any 
future development a~tivities. 
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Historic Fill (REC/AOC-7) 


According to the 1999 State Soil Geographic Database of Hudson County, ?'lew Jersey, soils at the 
subject property are classified as Urban Land. These areas are described as being covered by buildings 


.: ;::1,114 other man.-!ll..ade surfaces. It is common for fi]) materials to have been placed in areas included in 
this dassification. . 


During the installation of soil borings at REe/AOe-2B. fill materials consisting of ash, 
pulverized masonry material, and slag were encountered in the subsurface between the swface 
:.mi-ls .'beneath the concrete sidewalk) and six (6) feet below bs)"" Samples were not collected in 
relation to the noted historic fill material. 


SD recommends further investigation of this REelAoe. 


> Hazardous Material Storage or Handling Areas/Spills CREe/AOe-8A and REC/AOC-8B) 
,~( 


Solvent collection units are utilized at the sUbject site when using solvents during vehicle maintenance. 
Loreo, Inc. periodically empties these solvent collection units. 


Haz:arclous materials observed stored within the sUbject building (REClAOC-8A) (in addition those 
previously mentioned) consisted of a caged area containing,fourteen (14) acetylene tanks, two (2) 55


~i··',~}9n drums containing antifreeze and g~a:.r oil, and ill! , us small containers of paints, thinners, and 
'~{'V~'Ous automotive products observeu in storage roo r thi-tI the building. No significant staining or 


evidence to suggest tha! mese materials had come in contact with the surrounding environment was 
observed during the site visit· 	 . 


SD reviewed files held by the NJDEP in connection with the subject site on April 4, 200S. SD found 
documents regarding NJDEP violation and enforcement activity between 1990-1992 in relation 10 a 
di$.charge ±rpm the improper storage of several 55-gallon drums at the subject site. According to the 
documents reviewed, the discharge invoived'the·spillage of p6troleuni produCts and paint thinner' Onto 


. '. 	 the asphalt parking lot, resulting from damaged drums. Th~ release was' assigned NJDEP Case # 90· 
08-20·1010. The NJDEP requested in an Enforcement letter dated August 21, 1990 that the ,City 
clean-up speedy-dly Used to contain the spill and residual produc~ from the ground surface'and remove 
the remaining hazardous materials from the site. The City of Hoboken stated that the materials had 
been removed on JanulU'Y.24, 1991 and provided waste manifests of the removal to £.he State: 


SD recommends furtherinvestigation of this fonner discharge area (REcii\OC-8B) in order to asse'ss 
) soil conditions. I 
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Air Compressors CRECIAOC-9) "" 


'",Two (2) air compressors are currently utilized by the facility which are located, along [he southern 

interior wall of the maintenanc,e garage area. The compressor ventilation discharge points are located 

in areas containing concrete surfaces. Evidence of discharges to the surrounding environment was not 

A~c:v.r..,p·rl in .as~nci :irion witt- t-hA:;::s:. ""nrnnT~('~o,-,::
...., ........ - -- -.. -- ... - ..... ~- ---1, I;:!.!"'='"'.""'" &... ....:1••' L .. _ .............. 



SD recommends no further investigation of this REC/AOC. 


Hydraulic Lifts (REc/AOC~lO) 


Two (2)hydraulic lifts were previously utilized within the maintenance garage which contained, 

subgrade equipment including sub grade hydraulic reservoir tanks. According to personnel at the 

municipal garage, the original subgrade hydraulic reservoirs were removed and replaced with 

aboveground reservoirs. SD observed the locations of the abandoned subgrade lifts and the associated 



\ aboveground hydraulic oil reservoirs during the sHe inspection. The subgrade hydraulic lifts are no 
.! longer utilized. The municipal garage currently utilizes two (2) aboveground hydraulic lifts, which do 


not utilize subsurface piping or equipment. 


SD recommends further investigation of the two (2) former hydraulic lift areas in order to assess 

subsurface soils for potential discharges of hydraulic oil fro~ the lifts. 



P~~~~i~hil Regional Gr-oundwater Contamination (RECiA~f£.\C';l1:)
. . .' -..~ ,"~. ~ 


' .. 
Numerous commercial and industrial properties with on-site sources of contamination were identified 

within the area surrounding the subject property. The potential exists that one (1) or more of these sites 

may represent a potential environmental threat to the property. 

.J 


However, no specific evidence was encountered toprove, or disprove that groundwater con~nants 
aSsociated with'surrounding contaminated sites-have migrated onto the subject site. Therefore. SD 
does not recommend further investigation of groundwater conditions at the subject site in specific 
relation to this REelAOC. .:"': 


.-: 


")

J 
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We thank you for the opparrunity to work wichyou on this project. At your request, SD will prepare a 
prvpoaal for a.ddition31 Site L'1Yestiga!1ar! activities.based on the Ph4~e I ES,,~rp~A.. findings. If you ha\"e 
any questions or require anything furrher do not hesitate to contact me at 732-577-9000, 


yery truly yours, 


SCHOOR DEPALMA INC. 


Enclosure 
c: Robin pen;ad, wlenel. 


Neil Jiorle, w/o enel. 
u:\projeaUOOS\QSOOS3SV)3\phase i-si\esa.-p;I. cover letter. doc 
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1.0 	 Introduction 


Schaar DePalma (SD) presents the findings to [he Ci[y of Hoboken corresponding to 


(he combined Site Inves[igaLion and Remedial Investigation (SIIRI) performed at the 


Hoboken Depanment of Public Works facility to satisfy (he requirements for environmental 


assessmem in support of the City of Hoboken's redevelopment needs. The s:cope of work 


(SOW) as detailed in our approved work plan promulgated in our proposal was based on the 


Phase r Environmental Site AssessmentlPreliminary Assessment (ESAIPA) and Limited 


Subsurface lnvestigurion report prepared by SD and submitted to [he Ciry of Hoboken on 


May 6, 200"'. T'-·is case is identified by the New Jersey Department of Erovironmental 


Protection (NJDEP) as Case number: 03-08-26-10 12-45, Closure ID number N02-1622 and 


UST ID number 03.3150. The Hoboken Department of Public Works (Hoboken DPW) 


property is designated as Lor I of Block I in the City of Hoboken, Hudson County, New 


Jersey (herein refelTed to as the "subject property" or "Site"). This Remedial Investigation 


Report (RIR) is divided into five (5) sections including this introduction (Section I), as well 


as a physical setting (Section 1), a background summary (Section 3), Site Investigation! 


. 	 .' 


Remedial Investigation (Secdoil 4), and a conclusions section (Section 5). The physiertf. 


setting section derails information relating to Site use, hismry of ownership and physical 


characteristics. The Site background section summarizes the results of historic invesdgation 


activides performed. The technical overview' performed to complete the investigation is 


described in Section 4. Conclusions have been de[ennined from the dara provided as 


presented. in Section 6. Implementation of each activity is described below and any 


deyiations from {he scope of work are noted and explained. All sampling and investigation 


activities described in this report were performed in accordance with the New Jersey 


TechlZical Requiremems For Site Remedidtioll. the New Jersey Field Sampling Procedures 
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Manual (NJDEP. 1005) and. where applicable. other releyam or appropriate United Stares 


Environmental Prorection Agency (USEPA) regulmions and guidance for conducting 


inves[igmions. 
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2.0 	 Physical Characteristics 


The following subsections provide a description of the physical setting of the Site 


including details regarding Site topography and drainage, regional characteristics pertaining 


to underlying geology, and hydrology. 


2.1 	 Site Description 


The subject property area is bounded (0 the south by [he Observer Highway roadway, ~.; 


to the west by Willow A venue. and to the east by Park A venue. The property is designated as 


Lot 1 of Block 1 on the City of Hoboken T.ax Maps. Figure 1 (Appendix. A) displays the 


approximate location of rhl': property on a portion of the USGS 7.5 minute Jersey City 


Quadrangle. Figure :2 (Appendix A) displays the boundaries of the property on the City of 


Hoboken Tax Map. The area is primarily commerciaUresidentiaL 


The subject property is approximately 1.12 acres in size and is developed with a one 


(1 ).story masonry structure and adjoining two (2)-story masonry structure which serve as the 


City of Hoboken Department of Public Works (DPW). The garage building serves primarily 


for vehicle repairs and storage. The two (2)-i,tcr;j-lJl1iiding serves as office space· and contains 


several rooms utilized for storage. The City police department utilizes [pe westernmost 


portion of the two' (2)-story building for storage, vehicle maintenance and general use. 


The remaining portions of the subject property, located to the north and west of the 


on-site subject buildings consist of asphalt-paved parking/driveway areas which serve as the 


municipa~ yard. Numerous vehicles are parked along the perimeter of the municipal yard. In 


addition. three (3) segmented storage trailers and two (2) storage sheds are present along the 


eastern boundary of the yard. A salt-storage area was observed along the eastern side of the ";" 


) 








yard. Approximately fifty (50) discarde~ household refrigerators, which were awaiting final 


off site disposal, were observed stored adjacent to the salt storage area. 


Residential buildings are present adjacent [0 the northeast comer of the subject site 


and east across Park Avenue. A large building CR. Neuman Building), which currendy 


contains numerous commercial temtnts, is located across Willow A venue to the west. This 


building formerly operated as a leather manufacturer. A large railroad shipping area is 


located across Observer Highway to the souch and a parking lot occupies the adjacent \0[ to 


(he north. 


mix.ture of residential, commercial, and induslr: J: 


properties. A Site Map is included in 'Appendix A, Figure 2. 


2.2 	 Geology 


The Site is geologically located regionally in the Piedmont Physiographic Province. 


With regard to bedrock geology, the Site is situated within the Newark Basin of the Piedmont 


physiographic province. The Newark Basin is a southwest to northeast trending basin filled 


with 6,000 to 20,000 feet of alternating sediment<lry",.!wl igneous rocks of late Triassic and 


early Jurassic age. The Site is underlain by the New Brunswick Basin's Stockton Formation. 


Data compiled from the NJDEP i-Map online geology database identifies bedrock to be 


composed of sandstones. mudstones, silty £!ludstone, argillaceous siltstone and shales. 


According to the 1999 State Soil Geographic Database of Hudson County, New Jersey, soils 


at the subjecr property are classified as Urban land. Historically fill was emplaced to mise 


the elevation due to the proximity to the Hudson River in this urban area. Data compiled 


from NJDEP i-map online geologic da.tabase identifies soil types in the area as urban fill 


underlain by very poorly drained. organic foils (hydric). Subsurface investigarion identified 


that the overburden indigenous materials consists of gray-brown somewhat poorly drained 
. . 	 D-15 
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silty soils in association wirh urban fill m~terials. Soil boring logs which detail Site lithology 


are provided for reference in Appendix A. 


2.3 	 Topography and Drainage 


The Site is regionally situated in the Piedmont Physiographic Province. This region is 


characterized by relatively gently sloping to srrongly sloping topography. Review of the USGS 


7.5 Minute-Jersey City Quadrangle Map (Figure t) indicates that the subject Site is located at 


an elevation of approximately 15 feet above mean sea level. The Site's microtopography is 


predominat!"l· IA-·~l with a slight dip of a few feet proceeding toward" t~f' ·:vest/northwest. 


Approximately eighty percent (80%) of the Site is covered with impenneable surface features. 


Surface water runoff on the Site area flows into two (2) stann water catch basins located on 


the western perimeter of the Site. The stonn :;ewers in the Site area reportedly drain to the 


municipal storm water system. 


2.4 	 Hydrology 


Review of the USGS online database Hydrogeologic Aquifers of New Jersey 


describes aquifers in the Newark Group present in the Piedmont Physiographic Province 


consisting of shale and sandstone. Water generally is present in weathered joint and fracture 


systems in tile upper 200 or 300 ft (Barksdale and others, 1958). Beiow a deprh of SOO"rt:. 


fractures are feWer and smaller, and water availability is reduced, depending on rock type. ~, " 


coarse-grained sandstones, ground water also is present in intergranular pore spaces. Tn 


several counties, the shale and sandstone of the Newark Group are the most productive 


aquifers and yield as much as 1.500 gal/min (Carswell and Rooney. 1976; Nemickas. 1976). 


The water table at the Sire was encoumered at depths ranging from five ro eight fee( 
r.) 


below ground surface (bgs) due to [he proximity of the Hudson River to the Site. The flow 
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direction of the shallow groundwater i~ anticipated to follow the lOpographic gradient 


downhill, towards the west/northwest. 


" 
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3.0 	 Site Background 


3.1 	 Introduction 


Previous site investigations have identified potential contamination associated with 


former underground s(Orage tanks (USTs), material storage areas, and ·his(Orical product ." 


spills. Supplemental invescigation was performed in response to NJDEP directives 


concerning site investigation ~nd delinention to support no further action (NFA) closure of 


the Site. 


3.2 	 Site History 


The subject property is currenrl> v)·f:,·,ed as the Department of Public Works for the 


City of Hoboken. The subject property was initially developed with the western two (2)-story 


portion of the pcesent-day building prior to 1891. The earliest historical records indicate that 


this building was operated as "Lenigan & Clark Leather Goods Mfg" and a machine shop in 


I 89 I. The southeast portion of the lot, presently containing the one (I)-story garage, was 


used as a lumber yard and also contained an earlier parking garage structure. Several five (5)


story residenri.?,i/stQrefront structures were formerly present along Willow· Av,:nue apd Park 


A venue within the limits of the subject property. These buildings were demolished prior to 


1979. The one (I)-story garage building was constructed"in the mid- 1970's: 


TO" 


D-l8. 


.:." 







4.0 	 Technical Overview of Site ~nvestigationl Remedial Investigation 


4.1 	 Preliminary Investigation Results 


SD performed a Phase I Environmental Si[e Assessmenti Preliminary Assessment 


(ESAJPA) that evaluated the Site for potential areas of concern (AGCs). This ESAfPA 


identified eleven (11) AGCs associared with the site. The following is a summary of [he 


AOCs initially identified: 


• AGC-I Above Ground Storage Tanks 


• 	 AOC-1 Underground Storage Tanks 
a (A'(~C-2A) Two former lO,QOO-gallon unleaded gasoline U.; L _, D", :1one 


fanner to,OOO-gallon diesel fuel UST 
a (AOC2B) Two USTs located beneath the sidewalk south of the exterior of 


garage building 
a (AOC-2C) One UST located near the comer of Observer Highway and 


Willow Avenue 
a (AOC-2D) Suspected gasoline UST beneath sidewalk along Park Avenue. 
a (AOC-2E) Potential heating oil USTs on Park and Willow A venues. 


• AOC-3 Loading and Unloading Areas 


• AOC-4 Dumpsters 


• AOC-5 Storm Sewer Catch Basins 


• AOC-6 Waste Piles 


• AOC-7 Historic Fill 


• AOC-8 Hazardous Material Storage orHandling Areas/Spills 


• AOC-9 Compressors 


• AOC-lO Hydraulic Lifts 


• AOC-II Potential Regional Groundwater Contamination 
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SD determined thar no further investigation was warranted at th~ time for six (6) AGes: ,-


Aboveground Storage Tanks (AOC I). Loading and Unloading Areas (AOC 3), Dumpsters 


.'
(AGe 4), Waste Piles (AOe 6), Compressors (AGC 9), and Potenrial Regional Groundwater 


Contamination (AOC 11). SD determined further investigation is warranted for potential 


USTS (AOe 2D and AOC 2E) and Storm Sewer Catchbasins (AOC 5A and AOC 5B). bur 


, -" 
lhese investigations have been deferred. 


4.2 	 Geophysical Survey 


On March 22. :W05. SD supervised Envirup. '- ;,{. S ~rvices Inc. of Westmont, New 
.,.; 


Jersey (Enviroprobe) in [he performance of a Geophysical Survey of the Site using ground-


penetrating rada~ (GPR) and a magnetometer. A survey of several areas could not be 


conducted due to the presence of stored items and debris locutt:d within the subject building 


and municipal yard. In addition, the presence of vehicles and me,tallie debris hindered the 


capabilities of the magnetometer equipment in detecting subsurface anomalies. The survey 


was perfonned to identify the presence and location of on-Site subsurface structures and 


metallic anomalies such as septic tanks/disposal fields as well as associated drain lines, 


subsurface utilities, or otherwise disturbed areas. The Geophysical Survey confirmed the 


ports observed on the south side of the garage building along Obs~rv~r Highway (RECIAOC


2B). A Gr!ophysical Survey was performed at a suspected UST area (REC/AOC-2C) located 


'along the' southwest side of the building, nonh of the intersection between Observer Highway 


and Willow Av<:;nue. Magnetometer readings identified piping extending north beneath the 


sidewalk from the suspected vent pipe to an anomalous area located beneath the sidewalk ill 


) 	 I 
{he southern gate of the municipal yard. Geophysical Survey activiries at sidewalk areas 
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located along Willow and Park Avenueslwere significamly hindered due to the presence of 


metal rebar within the concrete sidewalks. The Geophysical Survey identified the piping 


associated with the two (2) on-site storm water drainage systems. Evidence of dryweUs or 


septic systems was not encoumered. 


4.3 Areas of Concern Investigated 


Invcsiigarion of the remaining ..~OCs occurred May and June ::'006 as discussed below: 


AOC 2A: Former USTs. AOC 2B: Two Suspected USTs (Observer Highway), AOe 2C: 


Suspected UST (Willow Avenue) AOC 7: Historic Fill, AOC 88: Historic Discharge. and 


AOC 10: Hydraulic Lifts. SD conducted groundwater activities as a component of AOC 2A 


because the USTs removed were located in the saturated zone. The objective of these 


activities was to 'idemify the presence/absence of impacts to Site soils and groundwater in 


exceedance of (he NJDEP remediation criteria. Overall the various AOCs were investigated 


either through evaluation of soil borings. excavation pits for USTs, or installation of monitor 


wells and the collection of samples for laboratory analysis. 


A total of twenty-seven (27.)' soil borings were installed by Salon'lone Brothers 


Incorporated (SBD environmemal drilling subcontractors under SD's supervisio~" 


Installation of the soil borings to a maximum depth of twelve feet (12') bgs was perfonned 


from May 19 to May :'2, 2006 utilizing (he direct-push Geoprobe method, or a hand auger. 


At some locations. refusal prevented advancing the borings to twelve (12') feet bgs and these 


locations .are noted in (he field book and bo~ng logs. The soil boring logs are presented as 


Appendix A. Subsequem to sampling. boreholes were filled with core soils to grade. The soil 


borings were utilized to visually characterize soils and collect soil samples in areas 


historically known to contain USTs. Lith9[oGY was classified according to the Unified Soil 


Classification System and conditions were no(~d such, as soil t)'Pe/color'D~ieh. to 
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groundwater, contaminant observationslbdors, screening readings, recovery, and drilling 


specifications. Soil was continuously screened for organic vapors. using a photo ionization 


detector (PID) MULTI-RAE with a 10.6 eV lamp. unless weather considerations (ie, rain) 


prevented use, 


A total of thirty-one (31) soil samples were collected in accordance with the NJDEP 


Field Sampling Procedures Manual. Soil samples were collected from each soil boring or 


test pits at the six-inch (6") interval of observed highest contamination. Soil samples were 


packaged in ice to maintain 4 degrees Celsius immediately after collection, and shipped to 


Hampton Clark-Verltoch ·::..t:D·::;ratories of New Jersey (HCV) for analysis. HCV ar.a·y.t'.~.z'!:·::'e 


samples for total petroleum hydrocarbons (fPHC), volatile organic compounds wirh a 


forward library search (VO+ 1 0) and lead. In addition. for twenty-five (25) percent of the soil . .. 


samples. PCB and priority pollutam metals analysis was also performed. The results of the 


analysis of these soil samples were then compared to the most stringent of the New Jersey 


Department of Environmental Protection Soil Cleanup Criteria (NJDEP SCC) which can be 


found in Table:! and are discussed under their respecti ve AOe. 


4.3.1 AOe 2A: Former USTs 


Two Former 10,OOO-Gallon Unleaded Gasoline Underground Storage Tanks (USTs) 
nnd One Former 1.~OOO-G.aHon Diesel F!!fl UST (AOC-2A) .. 


On November 13. 2002, two (2) lO,OOO-gallon unleaded gasoline USTs and one (1) 


{O.OOO-gallon diesel fuel UST were removed from the subject property. The NJDEP 


directive' letter required additional subsurface investigation activities be conducted at the 


former UST ~rea which included supplemental investigation of subsurface soils. 


investigation of groundwater quality, and submission of additional documentation. 


.' 
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SD personnel collected eighteen (I8) subsurface soil samples, six (6) samples from 


each of £he historic centerlines of me USTs, designated as UST -I through UST -18 for 


supplemental soil analysis. The soil samples were analyzed for VO+IO, TPHC and lead. 


Laboratory analytical results indicate that all soil samples are below the most stringent 


NJDEP sec. Most of the results are at concenl:rations below the detectable levels. 


To detenrune if any historic migration in association with a plume from the USTs, 


and in response to the NJDEP request for further delineation of this sidewall, two (2) further 


downgradient soil borings were installed on the nonhem tenrunus of the UST field. These 


soil borings:,' ':', 1lified as PE-6E and PE-6N. The soil samples were ~l " ';": for VO+LO, 


TPHC and lead. Laboratory analytical results indicate that all soil samples are below the 


most stringent of the NJDEP Soil Cleanup Criteria (Scq. Most of the results are at 


concentra£ions below me detecrablt levels. No further investigation of soils associated with 


AOC 1A is warranted. 


One of the NJDEP directives required a groundwater investigation because the former 


USTs were located in the sarurated zone. To investigate groundwater quality three (3) 


monitor wells were installed on-Site with a maximum depth of fourteen (14) feet bgs. SBI 


installed the monitor weBs using air rotary drilling technique on June 20 and 21.2006. in the 


parking lot of the DPW as deP.icted in Figure 2 ..One monitor .well. was installed in the 


location where a sLight sheen was noted in the boring Log (MW-2). One monitor well was 


installed on the southern perimeter closest to the entrance of the DPW (MW-1). The last 


monitor well installed was located north ofrhe UST field and identified as MW-3. Monitor 


well logs. perm~(S and the NJDEP form A's will be submitted upon completion of the 


groundwacer investigation. The first synoptic round of measurements and collection of 


I 
groundwater samples is scheduled for the week of July 9, 2006. Analysis of the groundwater 
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samples will be for VO+ 10, base neutral semi-volatile organic compounds with a forward 


library search (BN+ 15) and lead as requested by the NJDEP. 


4.3.2 AOe 2B: Two Suspected USTs (Observer Highway) 


SO personnel observed two (2) fill ports and two (2) associated 2" diameter vent pipes 


with mushroom-type caps within the sidewalk on the southern side of the subject buil.ding 


along Observer Highway during a previous investigation. This piping. which was observed 


emanating from the ground surlace in close proximity to the subject building. appeared to be 


related to two en existing USTs. According to Cil' J ~,,; ·~:"lnel. these USTs :are. inactive. SO 


removed the (Wo (2) USTs and a small amount of visibly impacted soil on May 30 and 31, 


2006, in accordance with local construction department and NJDEP procedures. SBI initiated 


the UST removal using a Bobcat equipped with a hydraulic jackhammer attachment tv bre..1k 


apart the reinforced concrete sidewalk. The concrete sidewalk ranged from 8-inches to 12


inches in thickness. The Bobcat WaS replaced with a small, track-mounred excavator at 


. midday. The concrete debris was loaded into a twenty (20) cubic yard roll-off container for 


disposaL The contractor then exposed the UST's via a asatt-dig" vacuum excavation 


technique. Vacuum excavation was employed as opposed to the excavator, due to the fact that 


aJ 6-i!1ch water main had heen identified running under the sidewalk along Observ':r Highw~y. 


in the vicinity of the two (2) UST's, during the utility mark out perlormed prior to the 


initiation of intrusive activities. As depicted in the corresponding excavation log, a l.5-foot 


layer of dark brown soil was located directly beneath the concrete sidewalk. This layer of 


historic fill material contained a significant amount of brick and concrete debris. A I-foot 


thick layer of light brown clay was encountered directly above the UST's. The remainder of 


) I 
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the area around the UST's was' backfilled with 1;4-inch pea gravel. The pea gravel was 


encountered to the bottom of the UST's at depth of 80-inches below (he top of the sidewalk. 


The UST's were located just beyond the footing of the DPW garage at a depth of 33


inches below the top of the concrete sidewalk. The UST's, which were constructed of 


fiberglass, were cylindrical in shape with convex ends. Both UST's measured 4-feet in 


diameter with an overall length of 6~5-feet. Based on tank charts (he capacity of each UST 


was idemified as being SSO-gallons. The UST's were pOSitioned side by side, oriented 


perpendicular to Observer Highway. The UST nearest to Willow A venue is identified as 


UST:!M., (he UST nearer to Park Avenue- ,s :.",-:.tified as UST #5. 'Both UST's were in good 


condition, with no visible damage. A 2-inch galvanized steel vent pipe was attached to the 


top of each US~. Both vent pipes ran beneath the sidewalk returning to the surface at. and 


extending up aiong the exterior wall of the DPW garage. Each UST had il. 2.5-inch 


galvanized inlet/outlet pipe installed in the top of tank. A threade~ plug was installed at the 


end of each pipe. The plugs were flush-mouured within th~ concrete sidewalk. Each UST 


had a. ?!j-inch galvanized steel pipe installed in the top of the tanks extending back into the 


garage. A second 2.S-inch PVC pipe extended back into the garage from (he top of UST #5. 


All of these pipes were intact with (he exception of the flush-mounted inlet/outlet pipe 


:!ssoc!~~ed with UST.#5. This pipe was <:oITode~jtl);t ahove the threaded connection at the 


tank. The corrosion extended through the wall of the pipe, however, it is suspected the 


breach had occurred. or at least been intensified. during excavation/removal. 


OST #4 was completely empty and clean. UST #5 was filled to the top with visible 


clean water. Si,nee the UST and all other associated piping was intact upon removaL it is 


possible that the water contained in the tank was due to 2. leak associated with the corroded 


I 
inlet/outlet pipe. No elevated PID readings were observed at the flush-mounted inlet/outlet 
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pipe when the threaded plug was removep from UST #4. Elevated PID readings fluctuated 


between 15 to 20 ppm above background levels when the threade~ plug was removed from 


UST #5. LOReO arrived onsite in the afternoon of May 30, 2006, pumped the liquid out 


from UST #5 and transported it for off-site disposal. 


SBI was able to remove UST #4 from the tank excavation by the end of the day on 


May 30, 2006. SD obtained three (3) sidewall samples from the tank excavation where UST 


#4 had been removed. The location of these samples are depicted on the UST excavation 


log. Since there was approximately 6-inches of groundwater on the bottom of the 


excavation, these S3'11, 1,: . ·Te obtained from rhe 6-inch interval above ground",,,' . ~-


inches to 74-inches below £he top of the sidewalk. No sample was obtained from the area 


between the two (2) UST's as all of the material was removed from this area during 


excavation. No sample was obtained from the bottom of the excavation due to the presence 


of water. The three (3) sidewalls exposed in the area where UST ~ had been located were 


screened with a PID. No elevated PID readings were observed from at excavation sidewalls. 


On May 31. 2006. SBI and SD returned to the site to removal UST #5. This UST was 


not actually removed from the excavation until a field inspector form the Hoboken Building 


Department (Vincent Andreula) performed a site inspection and gave approval to proceed. 


Similar to. UST #4, ~~D obtained three (3) sidewall samDles from the tank excavation where 
'I .. " .., •• •• •• 


UST #4 had been removed. The location of these samples are depicted on the UST 


excavation log. Since there was approximately 6-inches of groundwater on the bottom of the 


excavation, these samples were obtained from tbe 6-inch interval above groundwater at 68


inches to 74-inc~es below the top of the sidewalk. No sample was obtained from the area " 


between the two (2) UST's as all of the material was removed from this area during 


I .) excavation. No sample was obtained from the bottom of the excavation due to the presence 
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of water. The three (3) sidewalls exposefi in the area where UST #4 had been located were 


screened with a PID. No elevated PIO readings were observed from at excavation sidewalls. 


A 12-inch by 18-inch (approximate) opening was cut into the top of each UST. 


Approximarely sixty gallons of sludges/bo((oms was observed in UST #5; UST #4 was 


completely empty. No elevated Pro readings were observed inside either UST, LORCO 


returned to [he Site on May 31. 2006 in order to clean out UST #5. 


A tOlal of six (6) post-excavation sidewall location samples were collected for 


laboratory analysis of TPHC. Additionally. contingency samples were obtained for the 


analysis Jl ,", ,j if appropria[e ba;;ed on the TPHC results. SD pe.::-s. ~ ','''!lected six (6) 


post-excavation soil samples identified as USTl-l, USTl-2, USTl-3 for lank #4 and UST2-1, 


UST2-2 and US1'2-3 for tank #5. Based on the TPHC results none of the contingency samples 


were analyzed for VO+ 10. Preliminary laboratory analytical results indicate that all soil 


samples are below NJDEP SCC. therefore no further soil investigation is warranted at AOC 


. 2B. 


In addi tion to the UST's.}I1 associated piping was removed fonn the excavation. T~e 


-	 , ' 


only exception being the three (j) lines that extended into the garage. These pipe were all cilt 



near the footing of the buiiding and capped using FERNCO-type fittings. Np elevated PID 



. readin~s '.ve,e 0b~e!Yed inside any of the cut pipes prior to capping. None of the three pipes 



could be located/identified in the interior of the DPW garage. City personnel directed SD to 



transport visibly impacted soil to a Hoboken City property at the 14th Street Viaduct for 



temporary storage. 


4.3.3 	 AOC 2G: Potential UST (Willow Avenue) 


SD personnel observed a three-inch (3") diameter pipe on the exterior side of the 


subject building just northwest of the inre~section of Observer Highway an.d Willow Avenue. 
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This suspected UST vent pipe emanates Ifrom the ground surface in close proximity to the 


subject building. The pipe extends vertically approximately fifte,en feet from the ground 


surface. 


On May 24. 2006, SD and subcontractor personnel evaluated this area using a small 


excavator co open a series of test pits. The vent pipe made a horizontal "elbow" rum of 90° 


at a depth of 28" below the top of the sidewalk. [Umed toward Observer Highway for a shorr 


distance (approximately 5") then [Umed 90° toward Willow A venue. The vent pipe was 


located at a depth of 28" below the top of the sidewalk in a test pit located approximately 


eight feet (8') from the building moving [0"';),11..: ';:'!..i'.ow Avenue. The next test pit was 


located eleven feet (lI') from the building continuing in a straight line moving toward 


Willow Avenue. On June 21. 2006 SD utilized a vae-truck to manually remove soils to a 


depth of three (3) feet bgs to determine the terminus of the pipeline. Using this technique SD 


installed three (3) more two (2) foO( square pits [Q follow the pipeline. excavated every four 


(4) feet going north on Willow Ave. The UST was located approximately ten (10) feet from 


where the pipe bem toward Wi lLow Ay-e. The approximate length of the UST is ten (10) feet. 


Further inyestigation of the UST to determine integrity and potencial historic impacts to 


surrounding soil will be perfonned in conjunction with removal of this UST upon receipt of 


c!o~ure tipprc'l!l! fr3m the NIDEP. 


4.3.4 	 AOC 7: Historic FiH 


During previous investigations soil borings in the vicinity of AOC-2B encountered 


fill materials consisting of ash and pUlverized masonry material in the subsurface horizon 


bene:uh the concrete sidewalk and six (6) feet bgs. Samples were not collected in relation to 


the noted historic fill materiaL AccordiJg to the 1999 State Soil Geographic Database of) 
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Hudson County, New Jersey. soils at tbe subject property are classified as Urban Land. 


These areas are described as being covered by buildings and other. man-made surfaces. It is 


common for fill materials lO have been placed in areas included in this classification. SD 


investigated the historic fill on May 13 and 24. 2006. SO divided the Site into six (6) grids 


and advanced one (1) soil boring per grid to depths of up to twelve (12) feet below surface 


grade. These soil borings are designated as HF-l through HF-6. Historic fill boring HF-6 


was also used as delineation boring PE-6E. SO personnel collected one (l) soil sample from 


each boring location for laboratory analysis for the contaminants identified in the New Jersey 


Technical Requirements for Si~e ~:;'·.\.:>:iadon (Tech Regs), N.1.A.C. 7:26E-4.6, historic fi!: 


parameters. 


The laboratory results identified a few exceedances of the most stringent NJDEP see 


detailed in Table 2 and summarized hereafter: 


• HF-l lead. 560 mglkg 


• HF-2 lead 2900 mg/kg 


• HF-4 lead 730 mg/kg 


• HF-6lead 3800 mg/kg; arsenic 24 mg/kg; and barium 1500 mg/kg 


The NJDEP see for lead, arsenic and barium are 400 mglkg, 20 mglkg and 700 


IngJl..::g respt:t:tivt:iy.. The detEction of these compounds at rhe3c con~ciltratiail rang\:s is 


. consistent with those expected for historic fill. 	 No further investigation of the historic fill is 


warranted since it is unlikely these contaminants are the result of site operations. 


4.3.5 	 AOC 8B: Historic Discharge 


Solvent collection units are utilized at the Site when using solvents during vehicle 


maintenance. SD reviewed files held by the NJDEP in connection with the subject site on 


).
·1 April 4, 2005. SD found documents reJarding ~JDEP violation and enforcement activity 
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berween 1990-1992 in relation to a discharge from the improper srorage of severa] 55-gallon 


drums ar the subject site. According to the documems reviewed, t~e discharge involved the 


spillage of petroleum products and paint thinner onto the asphalt parking lot, resulting from 


damaged drums. The release was assigned NIDEP Case # 90-08-20-1010. The NIDEP 


requested in an Enforcement Letter dared August 21, 1990 that the City clean-up speedy-dry 


used to contain the spill and residual product from the ground surface and remove the 


remaining hazardous materials from the Site. The City of Hoboken stated that the materials 


had been removed on January 24, 1991 and provided waste manifests of the removal to the 


~t,: c ~) recommended further investigation of this forme:' Di-:·;h:;. ge area (AOC-8B) in 


order to assess soil conditions. 


SD investigated the presence/absence of contamination at AOC-8B on May 24, 2006 


as part of the :,oil boring investigation. SD advanced one (1) boring identifit::d as GSB-l to a 


depth of eight (8') feet bsg and collected one (1) soil sample for l~boratory analysis from a 


depth of twelve to eighteen inches (12-18) due to lack of recovery in the first core zero to six 


inch interval. At this zero to six inch depth the fill I.mit was predominately (90%) composed 


of brick fragments, with very little soil present. 


Laboratory analysis detected no solvents or petroleum based compounds. Laboratory 


analytical re:::ults indicate that tWQ (2) contaminants characteris~jc: of hiJ;.toric fin are in 


exceedance of the most stringent of the NIDEP SCC. Arsenic was detected at a 


concentration of 2l mglkg and lead was detected at a concentration of 1.100 mglkg. These 


findings :ire consistent with the presence of historic fill and are not indicative of solvent 


"impacts. No fur::her investigation of this AOe is warranted due to the fact that metals 


concentrations do not arise from Site operations. 
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4.3.6 	 AOC 10: Hydraulic Lifts 


Two (2) hydraulic lifts were previously utilized within the maintenance garage which 


contained sub grade equipment including hydraulic reservoir tanks. According to personnel 


at the municipal garage, the original subgrade hydraulic reservoirs were removed and 


replaced with aboveground reservoirs. SD observed the 'locations of the abandoned sub grade 


lifts and the associated aboveground hydraulic oil reservoirs during the site inspection. The 


subgrade hydraulic lifts are no longer utilized. The municipal garage currently utilizes two 


(2) aboveground hydraulic lifts, which do not have any associated subsurface piping Qr 


equipment. SD recommended further investigatil)l1 of :.he two (2) former hydraulic lift areas 


in order to assess subsurface soi Is for potential discharges of hydraulic oil from the lifts. City 


personnel refused to allow drilling activities in proximity to the hydraulic lift area due to 


concerns .that the drilling would result in cracking of the concrete floor and structural stability '.,. 
} 


problems with the above ground lifts. SD therefore conducted no subsurface investigation 


activities in £his area. 
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5.0 FINDINGS AND CONCLUSIONS 


SD conducted SI and RI activities in accordance with the scope of work. Three (3) 


IO.OOD-gallon USTs containing petroleum products were removed in 2003 during which a 


discharge was indicated. De NJDEP directed further investigation of soil contamination and 


a groundwater investigation. In addition. a geophysical survey in combination with a review 


of the historical records identified the potential for several additional unregulated USTs to be 


localed in the sidewalks flanking the Site. 


A total of twenty-seven (27) soil borings were installed on-Sile as part of a soil 


investigation to both ..:h .;··.::V..:n::::e fill materials and assess contaminant impacts. Th.; .~ t~ ~' .: 


of two (2) unregulated USTs was completed. as well as the collection of corresponding POSl


excavation samples. In total. thirty-one (31) soil samples were collected from the soil 


borings. Six (6) post-excavation soil samples were collecled from the USTs excavations. A) 
soil boring (GSB-I) was also installed to evaluate a historic rel~se (AOC-8). Those soil 


borings advanced (0 characterize historic fill (HF-l through HF-6) revealed no exceedances 


of volil~j.~e organic compounds. base neutral semi-volatile comp'o~mds, PCBs or other 
.;'.r it 


contamInants characteristic of petroleum impacts. Exceedances ~f the NJDEP's most 


stringent soil cleanup criteria (SCC) were associated with lead, arsenic and barium which are 


consistent with Lhe presence of hisroric filL l'qo. fl.l~her. investigation of hlstOric fin is. 


warranted because it is unlikely [he detected concentrations are associated with Site 


operations. 


Tt1ree (3) monitor wells were also installed to perform a groundwater investigat.iQn 


(AOC 2A). Gro~ndwater samples will be collected in July 2006 .. 


~ :. 
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EXHIBIT E 








Crespi. Robert H. 


From: Douglas M. Cohen [dc@shekemiangroup.comJ 


Sent: Monday. October 27,20082:00 PM 


To: 'Gordon N Litwin' 


Cc: 'Andrew Provence'; Crespi. Robert H.; 'Joanne Derby'; 'Francis X. Regan' 


Subject: Hoboken: Environmental 


Attachments: 081027DCltr.pdf 


Gordon. 


I hope all is well. 


As you have requested, attached is a letter setting forth our questions/comments to the position of the City of 
Hoboken on Phase I environmental matters noted by H2M as reported by Andy and you in our prior telephone 
conversation. The attached assumes that I took down correct notes from our conversation and also that CMX 
allows us to review the work and results of the testing that they have already petiormed. I have learned that 
things like depth and exact location of borings matters, which I failed to ask about during our conversation. 


After you, Scagneli and CMX have reviewed the attached with Hoboken, it may be useful to have a meeting on 
the subject 


Thanks, 
Doug 


Douglas M. Cohen! General Counsel 
The S.Hekemian Group, LLC 
45 Eisenhower Dr IParamus, NJ 07652 
B: 201.587.0800 ItIl: 201.909.8844 
121: dc@s~ekemian9.roup.com 


8/17/2010 
.....-' 
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Engineers I Architects I Scientists I Planners I Surveyors 	 119 Cherry Hill Road I Suite 200 


Parsippany. New Jersey 07054 


v862.207.5900 f 973.334.0507 
Holzmacher. Mclendon & Murrell, P.C. I H2M Associates. Inc. www.h2m.com 


H2M Labs, Inc. I H2M Architects & Engineers, Inc. 


October 27, 2008 


Mr. Douglas Cohen, Esq. 

The S. Hekemian Group 

45 Eisenhower Drive 

Paramus, New Jersey 07652 



Re: 	 Phase I Environmental Site Assessment Report 

55-65 Park Ave/256 Observer Highway 

Hoboken, New Jersey 



Dear Mr. Cohen: 


H2M Associates, LLC has prepared this correspondence in response to issues identified by the City of 
Hoboken during a conversation between the City's Attorneys and you with regard to the Phase I 
Environmental Site Assessment (ESA) conducted by H2M at the referenced property. Based on the 
results ofH2M's Phase I, thirteen (13) Areas of Concern (AOCs) were identified. We understand that the 
City has agreed to H2M's recommendations for the following AOCs. 


• 	 AOC 1 - Above Ground Storage Tanks and Associated Piping - No further investigation 
warranted; 


• 	 AOC 2 LoadinglUnloading Areas - No further investigation warranted; 
• 	 AOC 3 Drum Storage Pads Including Drum and/or Waste Storage - No further investigation 


warranted; 
• 	 AOC 5 - Hydraulic Lifts - Additional soil borings were installed as recommended, one additional 


boring proposed to be installed; 
• 	 AOC 7 - Underground Storage Tanks and Associated Piping - Obtain No Further Action Letter; 
• 	 AOC 8 Dumpsters No further investigation warranted; 
• 	 AOC 10 - Historic Fill Excavation of 175 tons of Trichloroethene contaminated soil to be 


conducted; 
• 	 AOC 11 - Discolored or Spill Areas - No further investigation warranted. 


H2M requests that a copy of any data generated and any field notes taken during field activities be 
provided for H2M's review. 


Based on the site investigation, H2M recommends additional investigation for several areas of concern. 
H2M understands that the City does not agree with the recommendations for the following: 


• 	 AOC 4 - Floor Drains; 
• 	 AOC 6 - Concrete Staining; 
• 	 AOC 7 - Underground Storage Tanks and Associated Piping; 
• 	 AOC 9 - Storm Sewer Collection Systems; 
• 	 AOC 12 - Compressor Vent Discharges. 


ACECCElEBRATING 75 YEARS 
iI'IEMllER 
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Mr. Douglas Cohen October 27,2008 
55-65 Park Avel265 Observer Highway Page 2 


Additional information pertaining to these AOCs is presented below. 


AOC 4 - Floor Drains 


Within the building there are floor drains which are reported to be connected to the city's storm water 
sewer. This portion of the building is utilized for the maintenance of city vehicles. Based on these 
activities, it is highly likely that gasoline, motor oil and lubricating oils have been dripped or spilled on 
the concrete slab. It has also been reported that these drains are used to collect water from floor and 
vehicle cleaI}ing, which would also wash any spilled substances into the drains. Therefore, sampling will 
be required under NJ.AC. 7:26E-3.9{d)1 of the NJDEP Technical Requirements for Site Remediation 
(NJDEP TRSR) to confirm the integrity ofthe floor drains. 


AOC 6- Concrete Staining 
H2M understands that the City of Hoboken believes that AOC 6 (Concrete Staining) is an issue that 
should be dealt with during demolition activities. Since the staining is the direct result of operations 
conducted at the property by the City, the City should determine whether the contaminants related to the 
staining have migrated to the environment If the concrete is power washed, and the integrity of the 
concrete is good, no further investigation would likely be required. H2M notes that the wash water 
should be collected and properly disposed of. 


AOC 7 - Underground Storage Tanks and Associated Piping 
H2M recommended conducting a groundwater investigation based on the release from the plpmg 
associated with the former UST located in the sidewalk. Based on the information provided by the City's 
environmental consultant, a discharge occurred as a result ofa hole in the piping associated with the tank. 
In addition, groundwater was noted to be present in the base of the excavation. The pitched piping would 
have acted as a preferential pathway for the product to migrate to the tank and along the tank wall into the 
groundwater. H2M recommends that a groundwater investigation be conducted or that the City furnish a 
No Further Action letter for this AOC. 


AOC 9 - Storm Sewer Collection Systems 
H2M recommended that the drains be inspected for integrity and either inspected using fiber optics or dye 
tested. This recommendation was based upon the observation of staining in the yard area and the 
potential for historic releases or spills of motor oils and/or gasoline within the parking area that could 
potentially have washed contaminants into the drains during rain events. Based on this information 
sampling will be required under N.1.A.C. 7:26E-309{d)4. Therefore, additional investigation activities 


are recommended for AOC 9. 


AOC 12 - Compressor Vent Discharge 
H2M identified compressor vent discharges on the southern wall of the garage. H2M recommended soil 
sampling in this area to characterize soil quality. Discharge areas are required to be investigated under 
N.J.A.C. 7:26E-3.9(e)1. Therefore, additional investigation activities are recommended for AOC 12 as 


required by the NJDEP. 







ti2MCROUP 

October 27, 2008 


Page 3 
Mr. Douglas Cohen 
55-65 Park Avel265 Observer Highway 


If you have any questions or comments, please f~el free to call. 


Very truly yours, 


H2M ASSOCIATES, INC. 


UllU'W- ~~ 
JWne Derby, PG 
Senior Project Geologist 


Cc: Robert Crespi, Esq. 
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Crespi. Robert H. 


From: 	 Douglas M. Cohen [dc@shekemiangroup.comJ 


Sent: 	 Tuesday, January 20, 2009 10:05 AM 


To: 	 'John M. Scagnelli'; skleinman@hobokennj.org; Andrew.Provence@verizon.net; 

Gordon.Litwin@verizon.net; Crespi, Robert H.; jderby@h2m.com 



Cc: 	 'Andrew J. Chamberlain'; njiorle@cmxengineering.com; 'Peter S. Hekemian'; 'Francis X. 

Regan' . 



Subject: 	 RE: Hoboken - DPW Site - CMX PA/SIIRIIRAWP Report 


Attachments: 090119RAWlssues.pdf 


John, 


We have reviewed the draft of CMX's report internally. Attached is a copy of a letter from Joanne Derby of H2M 
to rne setling forth our comments, along with some handwritten comments to the report itself. Please have our 
comments incorporated into the report. Of course, if you have any questions concerning any of our comments, 
please feel free to contact Rob Crespi, Joanne Derby or me. Thank you. 


Regards, 
Doug 


Douglas M. Cohen I General Counsel 
The S.Hekemian Group, LLC 
45 Eisenhower Dr IParamus, NJ 07652 


W: 201.587.0800 I~: 201.909.8844 


t8J: dc@snekemia~1Q.rouP..(f.()1TI 


From: John M. Scagnelli [mailto:JScagnelli@scarincihollenbeck.com] 
Sent: Friday, January 16, 2009 2:35 PM 
To: skleinman@hobokennj.org; Andrew.Provence@verizon.net; Gordon.Utwin@verizon.net; 
rcrespi@wolffsamson.com; jderby@h2m.com; dc@shekemiangroup.com 
Cc: Andrew J. Chamberlain; njiorle@cmxengineering.com 
Subject: Hoboken - DPW Site - CMX PNSl/RI!RAWP Report 


All, 


Here is a final draft of CMX's Hoboken - DPW Site PA/SIIRIIRAWP Report. The Report reflects the 
discussions at the Hoboken-Hekemian meeting. Please note that in order to complete Section 4.4 Estimated 
Remediation Costs, we need Hekemian to provide estimated costs for construction of the property development 
and for the slab foundation and at grade site improvements. We also need Hekemian to provide a schedule for 
completion of the slab foundation and at grade site improvements, since they will be part of the engineering 
controls. 


We would like to receive any comments by next Wednesday, January 21, 2009, so that we can get CMX's 
Report down to NJOEP. 


Regards, 


John M. Scagnelli Esq. 
Scarinci & Hollenbeck, LLC 
1100 Valley Brook Avenue 
P.O. Box 790 
Lyndhurst. NJ 07071-0790 
P - (201) 896-4100 
F - (201) 896-8660 


811 1/2010 
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JScagnelli@scarincihollenbeck.com 


DISCLAIMER: THE FILTERS AND FIREWALLS NEEDED IN THE CURRENT INTERNET ENVIRONMENT MAY 
DELAY RECEIPT OF EMAILS, PARTICULARLY THOSE CONTAINING ATTACHMENTS. WE STRONGLY 
URGE YOU TO USE DELIVERY RECEIPT ANDIOR TELEPHONE CALLS TO CONFIRM RECEIPT OF 
IMPORTANT EMAIL 


CONHDENTIALITY NOTICE: This electronic message contains information from the law firm of 
Scarinci & Hollenbeck, LLC. This e-mail and any files attached may contain confidential information 
that is legally privileged. If you are not the intended recipient, or a person responsible for delivering it, 
you are hereby notified that any disclosure, copying, distribution or use of any of the information 
contained in or attached to this transmission is STRlCTL Y PROHIBITED. If you have received this 
transmission in error, please forward same to sender and destroy the original transmission and its 
attachments without reading or saving in any manner. 


8/1112010 




mailto:JScagnelli@scarincihollenbeck.com





--


Engineers I Architects , Scientists I Planners I Surveyors 119 Cherry Hill Road I Suite 200 


Parsippany, New Jersey 07054 


v862.207.5900 f 973.334.0507 
Holzmacher, Mclendon & Murrell, P.C. I H2M Associates, Inc. www.h2m.com 


H2M Labs, Inc. I H2M Architects & Engineers, Inc. 


January 19,2009 


Mr. Douglas Cohen, Esq. 
The S. Hekemian Group 
45 Eisenhower Drive 
Paramus, New Jersey 07652 


Re: 	 Remedial Action Work Plan Prepared by CMX 
55-65 Park Ave1256 Observer Highway 
Hoboken, New Jersey 


Dear Mr. Cohen: 


H2M Associates, LLC has 'prepared this correspondence in response to our review of the Remedial Action 
Work Plan (RA WP) prepared by CM.X for the City of Hoboken. H2M has reviewed the document and 
compared it to the agreed scope of work dated November 4, 2008 by Mr. Neil Jiorle of CMX. The 
fonowing is a list of the deficiencies between the scope of work and the prepared RA WP. 


• 	 The RA WP stated that CMX prepared a Phase I I Preliminary Assessment Report (PAR) in May 
2005. This is not the case. This document does not meet the NJDEP Technical Requirements for 
a PAR. In addition, the City proposed to complete a PAR in the November 2008 scope of work, 
which will be required in order for the City to obtain a sitewide NF A; 


• 	 It was our understanding that this report submission was to be a combined P ARlSite Investigation 
ReportlRemedial Investigation ReportlRemedial Action Report (for the UST removals)lRemedial 
Action Workplan. It may be appropriate for the report to also include a Remedial Investigation 
Workplan (RIWP) for the proposed work in AOC 6. and other proposed activities that are 
currently in the RAWP portion of the report. If these activities are conducted "at risk", which is 
appropriate given the nature of the activities, the report should say that these tasks will be 
implemented, but their implementation will not wait for NJDEP approvaL 


• 	 AOC 6 Floor Staining - CMX stated within the November 4, 2008 scope of work that the 
stained floor area in the garage would be power washed by City PersOlmel and the rinsate 
collected for proper disposaL These areas would then be inspected by CM.X. This should be 
included in the RIWP or the report should say that this task will be implemented, and the results 
reported in a Remedial Investigation Report. 


• 	 The inclusion of investigation activities within the RA WP does not comply with the NJDEP 
Technical Requirements or the Grace Period Rules. As stated above. a R1WP should be included 
to outline this work. or the report should say that these tasks will be implemented, and the results 
reported in a Remedial Investigation Report; 


• 	 The Site Investigation section of the report should reference tables and figures as required by the 
NJDEP Technical Requirements and the Grace Period Rules and provide Appendix B deliverable. 
We understood that the 2006 Site InvestigationIRemedial Investigation Report, which has never 
been submitted to the NJDEP, would be included in the report; 


CELEBRATING 75 YEARS 	 ACEC 
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Mr. Douglas Cohen January 19,2009 
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• 	 If the previously prepared Site Investigation Report is being attached to this document, it should 
be added to the List of Attachments and should be compliant with the requirements of the 
NJDEP; 


• 	 The RA WP stated that the developer will prepare a Health and Safety Plan (HASP). The work 
proposed within the RA WP should be covered under the City's HASP; 


In addition, H2M has attached a copy of the RAWP with additional hand written comments. 


If you have any questions or comments, please feel free to calL 


Very truly yours, 


it~:s;~ INC. 


~~;rby,PG 
Senior Geologist 


Cc: Robert Crespi, Esq. 







3.0 Investigation Summary 


Previous site investigations have identified potential contamination associated with 


former underground storage tanks (USTs). material storage areas, and historical product spills. 


CMX conducted Preliminary Assessment (PA), Site Investigation (SI), underground storage tank 


(USn removal oversight and Remedial Investigation (RI) activities at the subject property. The 


NJDEP issued a Directive letter (undated, circa 2003) in response to soil contamination 


identified during the 2002 removal of two 10,000-gallon unleaded gasoline USTs and one 


10,OOO-gallon diesel fuel UST. The City of Hoboken has subsequently conducted several 


environmental activities to attempt to address the NJDEP Directive letter. 


PA ('D1 Comf.)\t-\cd
3.1 Preliminary Assessment Summary -the. pY'"C~(O+\Of\. 


~Wa~ \ mUlled 1l''I 
In May 2005, Schoor DePalma (now CMX), prepared a combined-.PJ.VES~port for the \ \ II \\0& 


subject property (Appendix A). Th(§report identified eleven environmental areas of Sc..o?e 
concern (AOCs). The individual AOCs are summarized in the following paragraphs. 


3.1.1 Above Ground Storage Tanks !AOe-1) 


Three 275-gallon above ground storage tanks (ASTs) were observed along the southern 


interior wall of the municipal garage during the PA site inspection. These ASTs are individually 


utilized to store unused hydraulic oil, motor oil, and transmission fluid. 


One 300-gallon antifreeze and two 300-gallon waste oil receptacles were observed 


along the fencing that separates the municipal repair area from the police department storage 


area within the southern portion of the garage. Used antifreeze and waste oil are temporarily 


stored in these receptacles pending periodiC removal and disposal by lorco, Inc. 


No significant staining or evidence of a release to the environment was observed in 


connection with these ASTs at the time of inspection and no further investigation or action is 


recommended. 


3.1.2 Underground Storage Tanks (AOC-2A through AOe-2E) 


Two Former io.OOO-Gallon Unleaded GasQline USTs and One Former iO.OOO-Galfon Diesel Fuel 


UST (AOC-2A) 


On November 13,2002, two 10,OOo.-gallon unleaded gasoline USTs and one 10,000


galion diesel fuel UST were removed from the subject property. The USTs were formerly located 


near the center of the municipal yard. The USTs were registered with the NJDEP (Registration 
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No. 033150) and decommissioning of the USTs was approved by the NJDEP under TMS # N02


1622. A discharge was indicated, based upon analytical data, subsequent to the removal of 


the USTs and reported to the NJDEP Hotline and Case No. 03-08-26-101245 was assigned. The 


results of laboratory analysis of post excavation soil samples collected from the UST excavation 


indicated all targeted compounds were below the eXisting NJDEP Soil Cleanup Criteria (SCC), 


except for lead which was reported at 1,030 milligrams per kilogram (rriglkg) in one post 


excavation soil sample, which exceeded the NJDEP SCC of 400 mg/kg. 


Two Suspected USTs - South Exterior of Garage Building (AOC-2B) 


CMX personnel observed two fill ports and two associated two-inch diameter vent pipes 


with mushroom-type caps within the sidewalk on the southern side of the on site building along 


Observer Highway. The piRing appeared to be associated with two potential USTs. A geophYSical 


survey and limited soil boring investigation was conducted which included investigation of this 


USTarea. 


The results of the geophysical survey confirmed the presence of two USTs located In close 


proximity to each other beneath the sidewalk on the exterior of the subject building. Due to the 


presence of several subsurface utilities and anomalies, an accurate determination regarding the 


capacity of the USTs was not possible. Estimated capacities were 550-gallons for each UST. 


On March 29, 2005, CMX and Enviroprobe installed five soil borings and collected five 


soil samples in order to assess subsurface soil conditions in the vicinity of these two USTs. 


Fill materials consisting of ash, pulverized masonry material, and slag were encountered 


in the subsurface between the surface soils (beneath the concrete sidewalk) and six feet bsg. 


However, samples were not collected for historic fill-related analysis. Samples were collected for 


total petroleum hydrocarbon (TPHC) analysis and the results indicated TPHC was not detected in 


any of the five soil borings installed around the two USTs. l,lsrecommended that the two 


inactive USTs be removed. [ UJ}<:J 


Suspected UST (AOC-2C) 


CMX personnel identified an approximately three-inch diameter pipe on the exterior of 


the on site building just northwest of the intersection of Observer Highway and Willow Avenue. 


It appeared to be a UST vent pipe. The pipe protruded from the ground surface next to the on 


site building and extended vertically approximately fifteen feet from the ground surface. A 


geophysical survey was performed in this vicinity and identified piping extending north beneath 


the sidewalk from the suspected vent pipe to an anomaly located beneath the sidewalk at the 


southern access gate to the municipal yard. 
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It@ecommended that further investigation of this AOC be conducted to confirm the 



presence/absence of a UST system and/or associated contamination. 



Suspected Gasoline UST fAOG.-2D) 


A review of historic Sanborn Fire Insurance Maps (Sanborn Maps) detailing the subject 


site indicated the presence of a gasoline UST located on the eastern side of the garage building 


along Park Avenue between i979 and i994. A geophysical survey was conducted in this area 


but the investigation was hindered due to the presence of metal rebar wit.hin the concrete 


sidewalks. This rebar was found within the majority of sidewalk construction along Willow 


Avenue and beneath the two DPW garage bay door driveway areas located along Park Avenue. 


Therefore, the presence of USTs and utilities could not be accurately confirmed or denied within 


these areas . .,... t.,.Jo.S 
It@ecommended that further,investigation of this AOC be conducted to confirm the 


presence/absence of a UST system and/or associated contamination. 


Potential Heating Oil USTs - Former Residential Buildings (AOC-2E) 


Prior to i979, several multi-story residential buildings were present along Willow and 


Park Avenues in areas that presently contain the municipal garage and yard areas. A brief 


inspection of nearby multi-story apartment buildings that, based on historic review of the subject 


site and surrounding area, are contemporaneous with those formerly at the subject site, 


identified USTs, probably containing heating oil, which are located beneath the sidewalks In front 


of the existing buildings. A geophysical survey was conducted in this area but the investigation 


was hindered due to the presence of metal rebar within the concrete sidewalks. This rebar was 


found within the majority of sidewalk construction along Willow and Park Avenues. Therefore, 


the presence of USTs and utilities could not be accurately confirmed or denied within these 


areas. Wo.S 
It~ecommended that further investigation of this AOC be conducted, if feaSible, in 


order to confirm the presence/absence of UST systems and/or associated contamination. 


3.i.3 Loading and Unloading Areas lAOC-3) 


Four garage bay doors provide access to the garage structure interior. The ground surfaces 


areas at all four bay doors contained concrete or asphalt-paved surfaces. No physical evidence 


of discharges was observedin· these areas therefore, we recommend no further investigation of 


this AOC. 
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3.1.4 	 Dumpsters (AOC-4) 


Several dumpsters were observed within the municipal yard at the subject property 


during the site visit. These dumpsters contained solid waste/residential garbage collected from 


the surrounding area. No phYSical evidence of hazardous substances, petroleum products or 


discharges from the dumpsters was noted therefore, we recommend no further investigation of 


this AOC. 


3.1.5 	 Floor Drains/Storm Sewer Collection Systems lAOe-5A and AOC5-B} 


Six floor drains/catch basins were observed within the garage building during the site 


inspection. These catch basins drain runoff within the garage created during cleaning of floors 


.and municipal vehicles. The catch basins are shallow in depth and contain screens to prevent 


large objects from entering the system. Municipal personnel indicated that the catch basins 


are connected to the municipal storm sewer system. 


At least two storm sewer catch basins are located along the western side of the subject 


property within the yard. Municipal personnel indicated that thecatch basins are connected to 


the municipal storm sewer.system. 


Although the potential exists for contaminants to have entered one or more of the floor 


drains and catch basins, since the storm water system is connected to the municipal sewer 


(stem, the storm water is not expected to represent a significant source for on-site 


contaminationG. is recommended that the piping associated with the floor dtains, catch basins 


and storm water collection system be evaluated at the time of any future demolition of 


renovation activities in order to assess the piping condition and the presence/absence of 


~ontamination in surrounding sOilJl {\C00.5lS-\-o.f'rf \N rlh recomYYtrlcrhO'0S 
If\ Ql\W\'\ 


3.1.6 	 Waste Piles (AOC-6) 


The municipal yard is used for the storage of various other items including the 


temporary storage of some debris pending transport for off site disposal. An open-sided 


wooden storage shed contains various empty containers, wood and metal debris, fencing, and 


some trash. In addition, approximately Sixty empty 55-gallon drums were stored within the 


wooden shed. Approximately fifty discarded household refrigerators were stored adjacent to 


the salt storage area. Other debris within the municipal garage consisted of automotive parts, 


broken machinery, and scrap metal. No physical evidence of a current d~scharge was observed 


in association with the drums, refrigerators or other miscellaneous debri~ \rvt t 0toJ1 
W1U 1 
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It~ecommended that all on-site solid waste be transported and disposed or recycled 


in accordance with applicable regulations as appropriate. 


3.1.7 	 Historic RII (AOC-7) 


According to the 1999 State Soil Geographic Database of Hudson County, New Jersey, 


soil at the subject property are classified as Urban Land. These areas are described as being 


covered by buildings and other man-made surfaces. It is common for fill materials to have been 


placed In areas included in this classification. 


During the installation of soil borings at AOC·2B, fill materials conSisting of ash, 


pulverized masonry materia', and slag were encountered in the subsurface between the surface 


soils (beneath the concrete sidewalk) and six feet bsg. Samples were not collected in relation to 


the noted historic fill material for chemical analYSis. 


Further investiga~ion of this AOc~ecommended. 
lwa5 


3.1.8 	 Hazardous Materials Storage or Handling Areas/Spills (AOC-8A and AOC-8B) 


Solvent collection units are utilized at the Site in conjunction with vehicle maintenance 


activities. Waste solvents collected in these units are periodically transported and disposed by 


Lorco, Inc. 


Hazardous substances observed stored within a fenced area in the subject building 


(AOC-8A), in addition those previously mentioned, included fourteen acetylene compressed gas 


cylinders, two 55-gallon drums containing antifreeze and gear oil, and numerous small 


containers of paints, thinners, and various automotive products observed stored in storage 


rooms within the building. No physical evidence of discharges was noted from these storage 


containers or in these areas. No further investigation of AOC-8A is recommended. 


CMX reviewed NJDEP records for the Site which contained documents regarding NJDEP 


violation and enforcement activity between 1990 and 1992 in relation to a discharge from the 


improper storage of several 55-gallon drums at the subject site. According to the documents 


reviewed, the discharge involved the spillage of petroleum products and paint thinner onto the 


asphalt parking lot, resulting from damaged drums. The release was assigned NJDEP Case # 


90-08-20-1010. The NJDEP requested in an Enforcement Letter dated August 21, 1990 that 


the City clean-up the dry sorbent material used to contain the spill and residual product from 


the ground surface and remove the remaining hazardous materials from the site. The City of 


Hoboken stated that the materials had been removed on January 24, 1991 and provided waste 


manifests of the removal to the NJDEP. 
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Further Investigation of this former discharge area (AOC-S8~mmended to 


attempt to determine the presence/absence of residual contamination. 
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3.1.9 Air Compressors (AOC-9) 


Two air compressors located along the southern interior wall of the maintenance 


garage area were in use at the time of the PA. The compressor ventilation discharge pOints are 


located in areas containing concrete surfaces. No physical evidence of discharges to the 


surrounding environment was noted in association with these compressors. 


No further investigation of this Aoct;mmended. 
3.1.10 Hydraulic Lifts (AOC-l0) 


Two hydraulic lifts were previously utilized within the maintenance garage which 


contained subgrade equipment including hydraulic'fluid.reservolr tanks. According to 


personnel at the municipal garage, the original subgrade hydraulic reservoir tanks were 


removed and replaced with aboveground reservoirs. Subsequently, the sub grade lifts were 


replaced with two aboveground lifts which do not utilize subsurface piping or equipment. CMX 


observed the locations of the former subgrade lifts, hydraulic fluid reservoir tanks and the 


aboveground hydraulic fluid reservoir tanks during the site inspection. 


Further investigation of the two former hydraulic lift area~rec~mmended to attempt to 


determine the presence/absence of residual contamination. tOJQS ' 


3.1.11 Potential Regional Groundwater Contamination (AOC-ll) 


Numerous commercia,' and industrial properties with on~ite sources of contamination 


were identified in the vicinity of the subject property using a standardized environmental 


database search. The potential exists that one or more of these sites may represent a potential 


source of groundwater contamination in the vicinity of, or beneath, the Site. However, no 


specific information was provided that groundwater contamination associated with surrounding 


contaminated sites, if it exists, has migrated beneath the subject property. No further 


investigation of groundwater conditions at the Site in specific relation to AOC-ll@)LU)S 


recommended. 


3.2 Site Investigation/Remedial Investigation Summary 


CMX identified eleven AOCs at the Site. CMX determined that no further investigation 


was warranted at the time for seven of the AOCs:Aboveground Storage Tanks (AOC-l), loading 


and Unloading Areas (AOC-3), Dumpsters (AOC4), Waste Piles (AOC-6), Hazardous Materials 


Storage or Handling Areas (AOC-SA), Compressors (AOC-9) and Potential Regional Groundwater 
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Contamination (AOC-11). CMX recommends removal and disposal of the materials in the 



Waste Piles (AOC-6) in accordance with applicable regulations. CMX determined that further 



investigation was warranted for certain USTs (AOC-2A, AOC-2B, AOC-2C), Historic Fill (AOC-7), 



Historic Hazardous Substance Spills (AOC-SB) and the Hydraulic Lifts (AOC-10). CMX 



determined further investigation is also warranted for potential USTS (AOC-2D and AOC-2E). 



!lnvesugations of Floor Drains/Storm Sewer Catch Basins (AOO-SA and AOC-5B). should be 


~eferred until the time of building demolition and property redevelopment. 


CMX coordinated a geophysical survey as the first overall step of conducting the Site 


Investigation/Remedial Investigation (SIjRI) activities. On March 22, 2005, CMX supervised 


Enviroprobe Services Inc. of Westmont, New Jersey (Enviroprobe) in the performance of a 


geophysical survey of the Site using ground-penetrating radar (GPR) and a magnetometer. A 


survey of several areas could not be conducted due to the presence of stored items and debris 


located within the subject building and municipal yard. Additionally, the presence of vehicles 


and metallic debris hindered the capabilities of the magnetometer equipment In detecting 


subsurface anomalies. The survey was performed to identity the presence and location of on


Site subsurface structures and metallic anomalies such as USTs, septic tanks/disposal fields as 


well as associated drain lines, subsurface utilities, or otherwise disturbed areas. The 


geophysical survey confirmed the presence of the two suspected USTs located in conjunction 


with the two vents and fill ports observed on the south side of! the garage building along 


Observer Highway (AOC-2B). Magnetometer readings at AOC-2C located along the southWest 


side of the building, north of the intersection between Observer Highway and Willow Avenue 


identified piping extending north beneath the sidewalk from the suspected vent pipe to an 


anomaly located beneath the sidewalk at the southern gate of the municipal yard. Geophysical 


survey activities at sidewalk areas located along Willow and Park Avenues were hindered by 


the presence of metal rebar within the concrete sidewalks. The geophysical survey identified 


piping associated with the on-site storm water drainage system. No evidence of drywells or 


septic systems was identified. 


Investigation of the following AOCs was performed in May and June 2006 as detailed 


hereafter: 


• AOC-2A - Former USTs, 


• AOC-2B - Two Suspected USTs (Observer Highway), 


• AOC-2C - Suspected UST (Willow Avenue), 


• AOC-7 - Historic Fill, 


• AOC-SB - Historic Discharge, and 


• AOC-1.0 - Hydraulic Lifts. 
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The AOCs were investigated either through evaluation of soil borings or excavation pits if 


a UST was encountered. A total of twenty-six (26) soil borings were advanced by Salomone 


8rothers Incorporated (S81) environmental drilling subcontractors under CMX's supervision. 


Installation of the soil borings to a maximum depth of twelve feet bsg was performed from May 


19 to May 22, 2006 utilizing the direct-push Geoprobe® method or a hand auger. At some 


locations, refusal prevented advancing the borings to twelve feet bsg and these locations were ...l -K1 
Onoted in the boring logs. The soil boring logs are included with the SIjRI Report (Appendix B).----U


The soil borings were utilized to visually characterize soils and collect soil samples in the vicinity 


of AOC 2A and other areas of the site. Lithology was classified according to the Unified Soil 


Classification System and conditions were noted such as soil type/color, depth to groundwater, 


contaminant observations/odors, screening readings, recovery, and drilling specifications. Soil 


was continuously screened for organic vapors using a photo ionization detector (PID) MULTI-RAE 


with a 10.6 eV lamp except at times when rain or high humidity rendered the PID unable to 


operate properly. 


A total of twenty-six (26) soil samples were collected from the soil borings in 


accordance with the NJDEP FSPM. Soil samples were collected from each soil boring or test pit 


at th~~six-inch interval displaying the highest PID reading or physical indication of 


contamination. Soil samples were packaged in ice to maintain 4 degrees Celsius immediately 


after collection, and shipped to Hampton Clark-Veri tech laboratories of New Jersey (HCV) for 


analysis. HCV analyzed the samples for total petroleum hydrocarbons (TPHC), volatile organic 


compounds with a forward library search of ten tentatively identified compounds (VO+l0) and 


lead. Additional analysis for base neutral semi-volatile organic compounds plus a forward 


library search of fifteen tentatively identified compounds (BN+15), polychlorinated biphenyls 


(PCBs), pesticides/herbicides, and the Target Analyte list (TAL) metals was performed on seven 


of the samples. The results of the analysis of these soli samples were then compared to the 


most stringent of the NJDEP SCC as discussed below under the respective AOCs. 


The undated NJDEP Directive letter also required a groundwater investigation in the 


vicinity of the three former 10,000-gailon USTs (AOC-2A). CMX and 5BI, our licensed drilling 


subcontractor, instal/ed three monitor wells and CMX collected groundwater samples for 


laboratory analysis to comply with the Directive. The monitor wells were screened across the 


groundwater table and completed with steel flush mount covers. Soil cuttings and 


development water generated from these installations were drummed In Department of 


Transportation (DOT) rated 55 gallon drums for off-site transport and disposal in accordance 


with NJDEP guidance. 
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excavation, these samples were obtained from the 6-inch interval above groundwater at 68


inches to 74-inches below the top of the sidewalk. No sample was obtained from the area 


between the two UsTs as all of the material was removed from this area during excavation. No 


( sample was obtained from the bottom of the excavation due to the presence of water. The 


~. three sidewalls exposed in the area where UsT #4 had been located were screened with a PID. 


~\) ~ No elevated PID readings were observed from excavation sidewalls. 


~\ On May 31, 2006, CMX and 581 returned to the site to removal UsT #5. This UsT was 


'J \ . 	 removed from the excavation after a field inspector form the Hoboken Building Department, 


Mr. Vincent Andreula, performed a site inspection and gave approval to proceed. Similar to UsT 


#4, CMX obtained three sidewall samples from the tank excavation where UsT #5 had been 


removed. Since there was approximately six inches of groundwater in the bottom of the 


excavation, these samples were obtained from the six inch Interval above groundwater at 68


inches to 74-inches below the top of the sidewalk. No sample was obtained from the area 


between the two USTs as all of the material was removed from this area during excavation. No 


sample was obtained from the bottom of the excavation due to the presence of water. The 


three sidewalls exposed in the 'area where UST #5 had been located were screened with a PID. 


No elevated PID readings were observed from at excavation sidewalls. 


A twelve inch by eighteen inch (approximate) opening was cut into the top of each UST. 


Approximately sixty gallons of sludge/bottoms were present in UST #5; UsT #4 was completely 


empty. No elevated PID readings were observed inside either UST. Lorco, Inc. returned to the 


Site on May 31, 2006 in order to clean out UsT #5. Documentation regarding the tank closure 


is attached in Appendix C. 


A total of six post-excavation sidewall location samples were collected for laboratory 


analysis of TPHC. Additionally, contingency samples were obtained for the analysis of VO+10 if 


appropriate based on the TPHC results. CMX personnel identified the six post-excavation soil 


samples as UST1-1, UST1-2, UsT1-3 for tank #4 and UST2-1, UsT2-2 and UsT2-3 for tank #5. 


The results ranged from 90.0 mg/kg to 210.0 mg/kg. Based on the TPHC results, all less than 


1,000.0 mg/kg, none of the contingency samples were analyzed for VO+10. Laboratory 


analytical results indicated that all soil samples are below NJDEP SCC, therefore no further soil 


investigation of AOC-2B is recommended. 


In addition to the UST's, all associated piping was removed from the excavation. The only' 


exception being the three lines that extended into the garage. These pipes were all cut near the 


footing of the building and capped using FERNCO-type fittings. No elevated PIO readings were 


observed inside any of the cut pipes prior to capping. None of the three pipes could be located or 


identified in the interior of the OPW garage. 
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4.0 Remedial Action Work Plan 


4.1 Description of Remedial Actions 


AOe-SA and AOe-S8 - CMX will sample soil in proximity to two catch basins located in the 


paved parking area and in proximity to the six floor drains located inside the garage building. 
<'>\ 


" The samples will be screened for organic vapors using a PID and for physical evidence of 


\) () petroleum hydrocarbon-related impact. Based upon the screening and observations, decisions 


~S ()'1. will be made in the field regarding the need to collect sediment samples from the two catch 


>( ~ basins. The eight soil samples collected from the vicinity of the catch basins and floor drains 


~ 	 will be analyzed for EPA Target Compound list plus 30jTarget Analyte list (TCl+30jTAl) 


contaminants. Catch basin sediments will also be analyzed for TCl+30/TAl contaminants if 


sampling of this material Is determined to be warranted. 


;.AOC lo_ - f\CO( S40.\I\\ro - p::wcr waSh) \mw-1 
AOC-7 - Historic fill identified in ttl.s RAWP will be capped beneath the building foundation, 


surface parking and landscaped areas to be constructed as part of redevelopment of the 


property. The specific activities are described in Sections 4.2 through 4.4. 


AOC-8B - The soil sample results in the vicinity of the historic discharge location appear to have 


delineated the contaminated area. Impacted soil removal should remediate the residual 


contamination in this area. CMX anticipates removing soil from a 300 to 400 square foot area 


to depths of up to eight feet bsg based-upon the delineation samples. Therefore, CMX 


estimates that 1S0 to 200 tons of impacted soil will be transported off site to an approved, 


licensed disposal facility. CMX will collect waste classification samples for laboratory analysis 


to obtain disposal facility approval in advance of the soli remediation activities. CMX will also 


collect post-remedial soil samples for VO+10 analysis to demonstrate compliance with the 


NJDEP SCC. Appropriate Quality Assurance/Quality Control (QA/QC) samples will be collected 


in accordance with the NJDEP FSPM, last updated February 15, 2008. Subsequent to 


remediation the area will be backfilled with clean soil from an off site source and compacted to 


grade. The depth to groundwater in this portion of the site is approximately five feet bsg 


therefore, we will need to dewater during the excavation activities. CMX anticipates using a 


vacuum truck for this purpose with the liquid being transported and disposed at an approved, 


licensed off site facility. CMX will collect a groundwater sample from the nearby MW-1 for 


waste classification analysis and disposal facility pre-approval. 
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AOC~10 - The soil sample results in the vicinity of the hydraulic lift underground reservoir tanks 


identified the presence of petroleum hydrocarbon contamination. CMX will resample these 


locations for poly nuclear aromatic hydrocarbon (PAH) analysis at a New Jersey certified 


laboratory to attempt to determine whether the impacted soil can be left in-place and 


addressed as part of the engineering controls and Deed Notice. 


1
4.2 	 Pr~Remedjation Activities to"\''-\ . 


property developer's consultant ill prepare a site-specific Health and Safety Plan 


(HASP) to address the remediation activities. The HASP will be prepared in accordance with 


applicable federal, state and local requirements, including but not limited to, the Occupational 


Safety and Health Administration Regulations 29 CFR Part 1910 (Occupational Safety and 


Health Standards) and 29 CFR Part 126 (Safety and Health Regulations for Construction). The 


HASP will outline the health and safety procedures and equipment r~quired for the remediation 


activities to minimize the potential for exposure and/or increased risk to field personnel and 


the community. The HASP will include site control measures, engineering controls and work 


practices, air monitoring procedures, decontamination and residuals management procedures, 


and emergency response information. 


4.3 Remediation Activities 


4.3.1 Site Preparation 


Site preparations will consist of utility mark-outs, installation of a temporary 


construction fence around the perimeter of the construction work zone, and implementation of 


soil erosion and sediment control measures. 


Underground utilities will be marked out as required. Soil erosion and sediment control 


measures will be in accordance with the Soil Erosion and Sediment Control Plan (SESCP) for 


construction at the site. 


4.3.2 Mobilization 


Construction equipment will be mobilized to the site and staged in a designated 


equipment staging area during the project.· The following control measures will be 


implemented, as necessary: 


• 	 A temporary equipment decontamination/staging area will be established to 


facilitate removal and collection of soil and mud from eqUipment; 


• 	 Trucks and equipment will be restricted to designated travel routes and staging 


locations; and 
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• 	 Water spray will be available onsite and used as necessary to suppress 


unacceptable dust encountered during the remediation activities. 


Details regarding the dust control measures and decontamination procedures will be 


described in the site specific HASP. 


4.3.3 Installation of Capping System and Site Restoration 


Historic fill identified in this RAWP will be capped beneath the building foundation/slab, 


surface parking and landscaped areas to be constructed as part of redevelopment of the 


property. The proposed development design has not been comPlete§erefore the 


construction site plans depicting the engineering controls will be submitted at a later time) The 


current conceptual Plany,mincludt1a building footprint that covers most of the property with 


limited, perimeter landscaped areas. The building slab will typically consist of a six-inch 


reinforced concrete slab on a 10-mil vapor barrier on eight inches of dense graded aggregate 


(DGA). New surface parking will typically consist of six (6) inches of DGA, a 40inch bituminous 


stabilized base course and a 2-inch bituminous wearing course. Walkways and driveways to be 


constructed will typically consist of varying thicknesses of crushed stone, reinforced concrete, a 


bituminous setting bed and modular pavers or a bituminous concrete surface course. Proposed 


grass or landscape areas will have a minimum of one (1) foot of clean topsoil placed prior to 


vegetation. 


4.3.4 Institutional Control 
The property will be subject to a Deed Notice (ON). The ON will serve as an institutional 


control to prevent any disruption to the cap system (engineering control) and potential exposure 


to historic fill that will remain in place at the site without proper regulatory notification. A copy of 


the NJDEP Model ON is included as Appendix B to this RAWP. 


4.4 	 Estimated Remediation Costs 


The proposed remedial action Involves the following major components: 


• 	 Preparation of project-specific HASP; 


• 	 Mobilization and Site preparations; 


• 	 Installation of capping system and site restoration; and 


• 	 Demobilization. 


The totar cost for construction of the proposed property development is estimated at 


$XXXXXXX. The slab foundation and at-grade site improvements represent the engineering 


controls and therefore are included as part of the remediation costs. 
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4.5 	 Remedial Action Report 


A Remedial Action Report (RAR) will be prepared following completion of the remedial 


action field activities described in this RAWP. The RAR will be prepared in accordance with the 


NJDEP Tech Rules, N.J.A.C. 7:26 E-6.6. The RAR will present the results of the remedial 


activities and include the following information: 


• 	 A 'summary of the remedial actions completed, including documentation of any 


field changes or other deviations from the RAWP; 


• 	 A description of the site restoration activities; 


• ~built construction sitepJans; - NO - constvu (110(\ {)JOYY +1')(: complek 
• 	 Evaluation of post-remediation compliance status; 


• 	 Future inspection and biennial certification schedule for engineering controls; 


and 


• 	 A summary of actual remediation costs. 


4.6 Implementation/Schedule 


Construction time for the building elements that will comprise the cap is estimated to be XXX 


months. The start date of the RA Will)( depend on the schedule of construction for the 


proposed site redevelopment. The RAR will be submitted to the NJDEP within 90 days 


following the completion of the remedial action field activities. 


n:\project\2008\0801044\02\rawp\draft rawp (2) 1·15-09.doc 
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/ 

Crespi,. Robert H. 


From: Crespi, Robert H. 


Sent: Friday, December 04, 200911:57 AM 


To: 'Douglas M. Cohen'; Jiorle, Neil; John M. Scagnelli; Steven Kleinman; Gordon N. Litwin; Joanne C. 
Derby; Andrew J. Chamberlain 


Subject: RE: Hoboken DPW Facility - 080104403 


In addition to H2M's comments, here are a few comments and questions that I assume will be raised by DEP, so 
you may want to address them now. 


First, with regard to the soil samples taken for each AcC, there is no justification for the boring depths {eg, "the 
invert of the hydraulic lifts/catch basinslfloor drains" this question was raised by DEP in the meeting -I 
recommend that this be addressed. 


Why weren't the samples from AOCs 5A and 58 re-taken for PCB analysis? Are there plans to do so? If not, 
justification should be provided. 


Lastly, if staining and petroleum odors were detected in the AOC 8-B excavation, why were samples only 
analyzed for VOCs; wouldn't such observations require additional analysis? If not, please explain. 


Rob 


Robert H. Crespi, Esq. 
Member of the Firm - Environmental Department 
Wolff & Samson PC 
One Boland Drive 
West Orange, New Jersey 07052 
(973) 530-2060 {direct dial} 
(973) 530-2260 (fax) 


rcrespi@wolffsamson.com 


<wwW..wolff~.<il[l$QfI:G9IT1?, 


Privileged and Confidential Communication 


From: Douglas M. Cohen [mailto:dc@shekemiangroup.com] 
Sent: Friday, December 04, 2009 11:01 AM 
To: Jiorle, Neil; John M. Scagnelli; Steven Kleinman; Gordon N. Utwin; Crespi, Robert H.; Joanne C. Derby; 
Andrew J. Chamberlain 
Subject: RE: Hoboken DPW Facility - 080104403 


All, 


Rob Crespi has been out at a meeting this morning and will review the documents shortly, but below are some 
questions/comments from Joanne Derby of H2M. 


Doug 


8/1112010 
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From: Joanne Derby [mailto:jstott@H2M.com] 

Sent: Friday, December 04,2009 10:50 AM 

To: Douglas M. Cohen 

Subject: RE: Hoboken DPW Facility - 080104403 



Doug, 


Some additional comments/questions: 


1. 	 In the description of soil boring investigation activities, there is no information provided for the depth 
of gw. If available it should be added. 


2. 	 For the Hydraulic Lift section, the way it is written, it can be inferred that TPHC was detected at similar 
concentrations in historic fill samples across the property. However, I think they used different 


methodologies for the testing. Further, TPH concentrations at that level is NOT consistent with historic 


fill material. 
3. 	 Section 3.3, the depth of post-excavation soil samples is not provided. Also a rationale for the depth 


should be provided since it is indicated that soils were wet below 9 feet bgs. 


Joanne Derby, P.G. 



Senior Geologist 

H2M Associates, Inc. 

119 Cherry Hill Road 



Parsippany, NJ 07054 

(862) 207-5900 Ext. 2248 

(fax) (973) 334-0507 



jg~rby@h2m.~om 


From: Douglas M. Cohen [mailto:dc@shekemiangroup.com] 

Sent: Friday, December 04,200910:24 AM 

To; John M. Scagnellii Steven Kleinman; Gordon N. Litwin; Robert Crespi; Joanne Derby 

Cc: Jiorle, Neil; Andrew J. Chamberlain 

Subject: RE: Hoboken DPW Facility 080104403 



Neil, 


Is a sample location map going to be provided? 


. Doug 


from: John M. Scagnelli [mailto:JScagnelli@scarinciholienbeck.com] 

Sent: Thursday, December 03, 2009 7:41 PM 

To: Steven Kleinmani Gordon N. Litwin; Douglas M. Cohen; Robert Crespi; Joanne C. Derby 

Cc: Jiorle, Neil; Andrew J. Chamberlain 

Subject: FW: Hoboken DPW Facility - 080104403 



All, 


Here is CMX's draft letter report on the 2009 testing activities at the Hoboken DPW Facility. Since we promised 
to get this report to the NJDEP Case Manager, Michael Chudzik, before Monday's site inspection. please let us 
have any Hekemian comments by 12:00 p.m. noon tomorrow, Friday. Please address any comments to Neil Jiorle 
at CMX with a copy to Andrew Chamberlain of my office. since I will be out at a meeting tomorrow morning. We 


8/1112010 
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intend to send the letter report to Mr. Chudzik early afternoon tomorrow. 


Regards, 
.lUI 1\\ ),,'1, ~C/\(i"'EU I. Partner 
Chair, Environmental and Land Use Law Group 
Scarinci Holknbeck 
1100 Valley Brook Avenuc 
P.O. Box 790 
Lyndhurst. NJ n7071·0790 
Phone: ::'01-896-4100 
Fax: ::'01-896-8660 


Fm:.il; jscagnelli@sc:a.ri.n;;;illllllenl:>eck.colTl 


www.scnrim:ihollenbeck.com 
Lyndhurst I Freehold I New York 


Disclaimer: The filters and firewalls needed in the current internet environment may delay receipt of emails. particularly those containing 
attachments. We strongly urge you to usc delivery receipt and/or telephone calls 10 confirm receipt of important email. 


Confidentiality Notice: This electronic message contains information from the law firm of Scarinci Hollenbeck. This email and any tiles 
attached may contain confidential information that is legally privileged. Ifyou are not the intended recipient., or a person responsible for 
delivering it, you are hereby notitied lhat any disclosure, copying, distribution or use of any of the information contained in or attached to 
this transmission is strictly prohibited. I f you have received this transmission in error, please forward same to sender and destroy the 
original transmission and its attachments without reading or saving in any manner. 


From: Jiorle, Neil [mailto:NJiorle@cmxengineering.com] 
sent: Thursday, December 03, 2009 4:03 PM 
To: John M. Scagnelli; Andrew J. Chamberlain 
Subject: Hoboken OPW Facility - 080104403 


Gentlemen, 


Attached please find: 


• 	 the draft description of environmental activities conducted in 2009 
• 	 Table 1 - Sampling Summary 
• 	 2/18/09 analytical data table (soil samples HT-1 through HT-4, SO-1 through SO-7) 
• 	 2/18109 analytical data table (field blank, trip blank) 
• 	 3/12/09 analytical data table (PE-1) 
• 	 7/8/09 summary analytical results for soil samples SB-A through SB-E and groundwater sample MW-1 (I 


still need to .finalize the data tables) 


This information ties together with the previously provided AOC Summary Table and Figure 1 (Area of Concern 
and Site Sampling Plan). 


Neil P. Jiorle 
Principal 
CMX 
200 Highway Nine 
P.O. Box 900 
Manalapan, New Jersey 07726-0900 


Phone: 732-577-9000 Ext. 5\0 
Fax: 732-298-9205 


njiorle@cmxengineering.com 
website: W.W:W...~ITL,,!:~Qgil).f!~(il'!g,cQm 


8/1112010 
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EXHIBIT H 








Crespi. Robert H. 


From: Crespi, Robert H. 
Sent: Friday, May 14, 2010 3:13 PM 
To: 'John M. Scagnelli'; Gordon N Litwin 
Cc: 'dc@shekemiangroup.com'; Joanne Derby 
Subject: Draft Report 


Attachments: 100514RAWPLtr.pdf 


John and Gordon, 

Attached is a letter from H2M to Doug Cohen commenting on the draft report provided to us on May 6,2010. As you can 

see, H2M has identified several significant deficiencies with the report that will result in NJDEP's rejection of either the 

entire report or, at a minimum, the majority of the conclusions and recommendations contained therein. 



As a result, SHG firmly believes that the deficiencies in the report should be addressed prior to its submission to avoid a 

delay in the remediation prooess and ultimately the receipt of N.1DEP·s approval of the remediation. Please advise as to 

how the City will proceed. 

Rob 
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Robert H. Crespi, Esq. 
Member of the Firm Environmental Department 
Wolff & Samson PC 
One Boland Drive 
West Orange, New Jersey 07052 
(973) 530-2060 (direct dial) 
(973) 530-2260 (fax) 
rcrespi@Wolffsamson.com 
<www.wolffsamson.com> 


Privileged and Confidential Communication 
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I 
Engineers I Architects I Scientists I Planners I Surveyors 119 Cherry Hill Road I Suite 200 


Parsippany, New Jersey 07054 


v 862.207.5900 f973.334.0507 
HoIzmacher. Mclendon & Murrell. p.e. I H2M Associates, Inc. www.h2m.com 
H2M labs, Inc. I H2M Architects & Engineers, loc. 


May 14,2010 


Mr. Douglas M. Cohen, Esq. 

SHG 'Urban Renewal Assooiates, LLC 

c/o The S. Hekemian Group 

:45 Eisenhower Drive 

Paramus, New Jersey 01652 



.Re: 	 Remedial Action Report/Re:medial Action Work Plan Prepared by eMX 

55-65 Park AveJ25.6 Observer Highway 

Hoboken, New Jersey 



Dear Mr. Cohen: 


H2M Associates, LLC has prepared this correspondence to document our review of the Remedial Action 
'Report/Remedial Action Work Plan (RARIRAWP) apparently prepared by CMX for the City of 
Hoboken. Comparison of the RARlRAWP to the New Jersey Department Environmental Protection 
Technical Requirements for :?ite Remediation (NJDEP Tech Regs) bas revealed several issues that H2M 
believes ...vill r.esult in NJDEP's rejection of the submission.. which will delay the completion of the 
. remediation. These include the fol1owing: 


• 	 The report clearly indicates that soil and groundwater delineation is not complete. This is 
iUqstrated by the proposal to install additionid monitoring wells associated with delineating the 
hydraulic lift area. As sucb, Hoboken bas not completed the remedial investigation stage of the 
remediation, and therefore, submission of a RA WP for soU and groundwater is premature. 


• 	 First, N.J.A.C. 7:26E-4.1{a)4 requires the collection and evaluation of all data necessary to 
evaluate remedial action alternatives. Since soil and groundwater delineation is not complete, 
submission of a RA WI) wit\l institution of a Deed Notice and Classification Exception Area is 
premature. 


• 	 H2M was in the field during the hydraulic lift removal and observed product within the tanks. 
This information should be provided ill the appJicable report sections. 


,. 	 Concentrations ofPAHs within samples SD-5, PE-5(AOC-l0) and PR-S (AOe-lO) are one to two 
orders of magnitude above the levels detected in other samples at the site. This would indicate 
~bat the elevated levels are a result of the AOe and not associated with historic fijI. The samples 
that were collected to investigate historic fiU were significantly less than samples associated with 
specific AOes. This is significant as PAH contamination is typically assooi~ed with hydraulic 
oil. in, the case of the hydraulic li.fl:s. 


~ CElEBRATING 75 YEAR,S 



http:www.h2m.com





Mr. Douglas M. Cohen; Esq. May 14,2010 
55-65 Park Ave/265 Observer Highway Page 2 


• 	 N.JAc.. 7:26&6.2(a)4 requires the identification of all applicable remediation standards. The 
results of the soil sampling conducted at the property have not been compared to the NJDEP 
Impact to Groundwater Site Remediation Standards, which further indicates that soil delineation 
is not complete. 


• 	 As per NJ.A.C. 7:26E4.I(a) 1, as part of the remedial investigation, all contaminants that exceed 
any applicable standard must be horizontally and vertically delineated in all media. Soil and 
groundwater delineation is not completed. Three post--excavation soil samples coJiected from the 
Hydraulic Lifts (AOC~1 0) were in exoeedance of the NJDEP standard of 10,000 ppm for TPH, 
and PAll Jevels were far in excess ofappllcabJe standard.s. These locations were not delineated 
as required. In addition, NJAC 7.26E-4.4(a), requires a remedial investigation of groundwater 
for an area ofconcern in which a soil sample is collected within 2 feet of the saturated zone. A 
groundwater sample was not taken at the location of the hydraulic lift contamination. Since there 
was a confinned release from the tanks, which were sitting in groundwater, gro~ndwater 
delineation is required. 


• 	 The results of contingency· samples associated witb the above referenced samples are not 
discussed within Section 2.2.2. 


• 	 The RA WP references that the cutrent improvements (building, asphalt ana concrete floors)· on 
the site will act as the engineering controls. However, no analysis has been conducted to 
detennine the suitability of these improvements. H2M previously identified areas of cracked 
pavement and staining which would make the asphalt unsuitable for use as a cover that would be 
protective ofbum an health and the environment. 


Ifyou have any questions or comments, please feel free to call. 


Very truly yours, 


iI2~SSOCIATESt INC. 
\ t't~ rQ D.,tL1.,~I ,/{iJ {, 


Jo 1 e Derby, PG 
Senior Geologist 


Cc: Robert Crespi, Esq. 
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DECOTIIS 

OeCotiis, FitzPatrick & Cole, LlP 


OFFICE 


GlENPOINTE CENTRE WEST 


500 FRANK W BURR BLVD. SUITE 31 


TEANECK. NEW JERSEY 07666 


T: 201.928.1100 F: 201.928.0588 


WWW.DECOTIISLAWCOM 


DIRECT 


FRANCIS X. REGAN. ESQ. 


FREGA.N@OECOTIISLAW.COM 


201.907·5280 


June 14,2010 . 


VIA FACSIMILE AND OVERNIGHT MAIL DELIVERY 
Gordon N. Litwin, Esq. 
Ansell Grimm & Aaron 
60 Park Place 
Suite 11 14 
Newark, New Jersey 07102 


RE: Purchase and Sale Agreement between City of Hoboken and 
SHG Hoboken Urban Renewal Associates, LLC 
Block 1, Lot 1- Hoboken, NJ (the "Property") 


Dear Mr. Litwin: 


This firm represents SHG Hoboken Urhan Renewal Associates, LLC ("SHG"), the 
contract purchaser and redeveloper for the Property located in Public Works Garage 
Redevelopment Area. 


We are in receipt of your letter to SHG, dated June to, 2010, wherein you, on behalf of 
the City of Hoboken (the "City"), notified SHG of a purported pending breach of the Purchase 
and Sale Agreement between the City and SHG (the "PSA"). The purported pending breach is as 
the result of a teleconference scheduled to be held on Tuesday, June 15, 2010 between 
representatives of the New Jersey Department of Environmental Protection ("NJDEP") case team 
and SHG to discuss the City's investigation of the environmental conditions at the Property. 
SHG has just advised us that the June 15th call has now been rescheduled at the request of the 
City to Thursday, June 1 i b at 11 a.m. and that the City's representatives will circulate dial-in 
instructions. As a result of the City's action, we believe the City's claim of a purported pending 
breach by SHG is moot and baseless. However, SHG still believes that the City's claims and 
allegations as set forth in your letter require a response, which follows. 


First, we request that you identify the provision in the PSA prohibiting such a discussion, 
since your letter fails to do so. In fact, no such provision exists. The only such prohibition is set 
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DECOTIIS 
June 14,2010 


PAGE 2 


forth in paragraph Sed) of the PSA, which provides that the City, not SHG is prohibited from g 
parte communications with NJDEP without first providing SHG the opportunity to participate in 
such discussions. On numerous occasions, including in your letter, the City has admitted that it 
has had ex parte communications with NJDEP concerning the environmental remediation, 
without first informing SHG of such communications, or providing SHG the opportunity to 
participate therewith. Such communications constitute a clear breach of paragraph 5( d) of the 
PSA. As a result, pursuant to paragraph IS( a) of the PSA, notice is hereby given to the City of 
such breach. 


As to your allegation that SHG, by discussing the remediation with the NJDEP, would be 
in breach of the implied covenant of good faith and fair dealing, nothing is further from the truth. 
SHG, as contract purchaser, who will be redeveloping the Property, has a clear stake in receiving 
assurance that the Property has been remediated in accordance with all applicable laws and 
regulations. SHG could incur significant losses if contamination requiring remediation is 
discovered dill'ing construction. As such, it is entitled to insure that the City fulfills its 
contractual and legal obligations with respect to the remediation. 


In fact, the sole reason SHG contacted the NJDEP is that the City has failed to conduct 
the environmental remediation in good faith and in accordance with applicable laws and 



. regulations. SHG has continually endeavored to provide constructive feedback to the City in an 

effort to facilitate the resolution of the environmental conditions, not, as you state in your letter, 

to delay it. Recently, SHG provided comments from its environmental consultant, H2M, to the 
City's draft report pointing out several significant deficiencies in the report (the "H2M Letter"). 
A copy of the H2M Letter is attached hereto. The City's response to SHG's comments, also 
attached, did not significantly address the noted deficiencies, and, without further discussion, the 
City submitted the report. 


In a continuing effort to assist the City in fulfilling its obligations, SHG reiterated its 
concems in a teleconference with the City and its representatives on June 2, 2010. SHG has 
advised us that on this teleconference, despite the City's environmental consultant's admission 
that the NJDEP regulations were not complied with, John ScagneIli, the City's Special 
Environmental Counsel, stated that the City would "wait for NJDEP's response" or "we'll see if 
NJDEP signs off." SHG has and will continue to act in good faith, and has the right to expect the 
City to perform in a non-negligent, non fraudulent manner, but our efforts have gone ignored, as 
the City continues to pursue an environmental approval without first performing the 
investigations required by NJDEP's regulations. As such, SHG hereby puts the City on notice 
that it will seek to enforce its contractual right to indemnification pursuant to paragraph 5( e) of 
the PSA for all losses incurred and to be incurred as a result of the willful misconduct and 
negligent omissions ofthe City's representatives. 


In conclusion, SHG emphatically denies any antlclpatory breach of the PSA by 
communicating with the NJDEP since there are !!Q provisions under the PSA which prohibit such 
communication. 


SHG preserves any and all rights it has or may have under the PSA to pursue any and all 
remedies against the City in the event ofa breach or default of the PSA by the City. 







----
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As previously stated, both publicly and in prior correspondence to the City, SHG intends 
to proceed to closing pursuant to the terms and conditions of the PSA, provided that the City 
meets is contractual obligations under the PSA. 


Very truiy yours, 


ole & Wisler, LLll 


--... 


Enclosures 
Cc: Peter Hekemian, SHG Hoboken Urban Renewal Associates, LLC 


Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Associates, LLC 
Mayor Dawn Zimmer 
City Council of Hoboken 
Michael Kates, Esq., Hoboken Corporation COIDlSel 
John Scagnelli, Esq. 
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GLENPOlNTE CENTRE WEST 


500 FRANK W. BURR BLVD. SUITE 31. 


TEANECK. NEW JERSEY 07666 


T: 201.928.1100 F; 201.928.0588 


WWW.DECOTIISLAW.COM 
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FRANCIS X. REGAN. ESQ. 
FREGAN@OECOTIISLAW.COM 



20:1.907·5280 



Jooe 25, 2010 


VIA FACSIMILE AND OVERNIGHT MAIL DELIVERY 
Gordon N. Litwin, Esq. 
Ansell Grimm & Aaron 
60 Park Place 
Suite 1114 
Newark, New Jersey 07102 


RE: 	 Purchase and Sale Agreement between City of Hoboken and 
SHG Hoboken Urban Renewal Associates, LLC 
Block 1, Lot 1- Hoboken, NJ (the "Property") 


Dear Mr. Litwin: 


This letter is in response to your letter of Jooe 15, 2010 regarding the above referenced 
matter. 


In regards to Section 5, Envirorunental Obligations of the Purchase and Sale Agreement 
between the City and SHG (the UPSA"), your reading and interpretation of this provision is off
base. self-serving and without merit based on the clear and Wlarnbiguous Language of the PSA. 
Clearly the City of Hoboken's (the "City") has the obligation to obtain the enviromnt:llLal 
approvals, but Section 5(b) gives SHG Hoboken Urban Renewal Associates, LLC ("SHG") the 
right to access the. property and conduct variouS studies, including envirorunental studies. As 
the contract purchaser, SHG is also a stakeholder in the remediation process as recognized by 
NJDEP and has the right to ensure that the responsible party performs its remediation in 
accordance with law. You also fail to consider that Section Sed) in the first sentence states that 
"Setter shall coordinate the satisfaction of its obligations pursuant to Section 5(c) and its receipt 
of SeUer's Environmental Approvals with Purchaser and its environmental consultant." Your 
characterization of Section 5(d) as speaking to the role and limited rights of SHG is misleading. 
While SHO may have a limited role in terms of any obligation to complete the remediation, the 
PSA does not in any way limit its right to ensure that the City completes its obligations in 
accordance with law and the PSA . 


.."ft. 
_. ___.::.t4!lL__......_. __...__._..._ ........_____•.__ ....___ ........_. _......... _...T£ANE~ .•_NEW..Y'ORK__••.._._._ ..•...•_._ •.._... _... _........ .. ..... . ................ _.___•._... _.•. _.......__ 
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Contrary to the assertions in your letter, SHG has never sought to (i) set the agenda 
regarding the environmental approvals and remediation required to be undertaken by the City, 
(ii) have a right of authorship with respect to any submissions, or (iii) have a veto power over 
such submissions, but has only attempted to ensure that the efforts of the City, at the cost of City 
taxpayers, were being conducted in good faith and in accordance with the terms of the PSA and 
applicable law, including New Jersey Department of Environmental Protection ("NJDEP") 
technical regulations. To the contrary, it has become patently clear that the City's only interest is 
to complete the remediation process while performing as little required work as possible, with 
the hope that NJDEP will ignore the City's failure to comply with NJDEP's technical 
regulations. While to date, NJDEP has generally agreed on its own with the comments that SHG 
has provided to the City, but which the City has chosen to ignore, SHG has every right to ensure 
that the City carries out its obligations in good faith. Since the City has repeatedly failed to do 
so, SHG must, so that it is not forced into a position where it is required to undertake additional, 
unnecessary work relative to remediation of the property or exercise its rights to an indemnity by 
the City under Section 5(e). 


With respect to the most recent conference call with NJDEP that occurred on June 17, 
2010, you fail to note in your letter that Mr. Scagnelli unilaterally arranged the call (see copy of 
his email attached hereto). It was the City's conference call, led by Mr. Scagnelli. While we 
continue to take the position that SHG had the right to unilaterally contact NJDEP, the issue is 
moot because such a call never occurred. In addition, despite the baseless accusations in your 
letter. SHG never admitted or stated that the purpose for speaking with NJDEP was to offer its 
critique of the RAWP submitted by the City. There was no breach by SHG of the covenant of 
good faith and fair dealing for the reasons set forth herein and in our prior letters. The only party 
which has repeatedly failed to act in good faith with respect to its obligations under fue PSA has 
been the City. 


The City has an obligation to obtain the environmental approvals for remediation of the 
property in accordance with applicable laws and regulations as those laws and regulations are 
interpreted and enforced by NJDEP. There is obviously a difference of opinion between the 
City's environmental professionals and SHG's environmental professionals. However, the 
City's environmental consultant's admissions to us that the City failed to follow the technical 
regulations of the NJDEP when performing its most recent investigation belies your statement 
that there is simply a "bone fide disagreement". Rather, the City's submission ofthe most recent 
report with the knowledge that it didn't comply with such technical regulations clearly 
constitutes a "negligent omission", if not "willful misconduct", thus constituting a breach under 
section 15 of the PSA. 


As to your other spurious allegations and conclusions,the substance of the admitted ex: 
parte communications between City representatives and NJDEP remains in question. Your 
contention that the only matters discussed during these numerous conversations related to the 
status of the City's application is strictly hearsay- to the extent it becomes necessary, we will 
let the parties involved in those conversations specify exactly what was discussed. Additionally, 
the issue of our requested amendments to the PSA is irrelevant to this matter. The City can elect, 
as it apparently has, to reject the requests and proceed with its obligations as set forth in the 
current PSA. 
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SHO is understandably concerned about the progress of the City's efforts to secure 
approvals for remediation of the property particularly since the City signed the PSA with SHG 
on June 30, 2008, almost two years ago. The City has .been well aware of the environmental 
condition of the property and the requirements necessary to address these conditions for the sale 
and redevelopment of the property. The fact that the City does not have the required 
environmental approvals from NJDEP less than two (2) months from the scheduled closing date 
is a legitimate concern. 


SHG hereby demands that the City withdraw its June 11 and June 18, 2010 notices of 
pending or potential breaches of contract, since such breaches do not exist nor have they 
occurred. 


SHO preserves any and all rights it has or may have under the PSA to pursue any and all 
remedies against the City based upon its existing breaches and in the event ofadditional breaches 
or defaults of the PSA by the City. 


As previously stated, both publicly and in prior correspondence to the City, SHO intends 
to proceed to closing pursuant to the terms and conditions of the PSA, provided that the City 
meets is contractual obligations llilder the PSA. 


Very truly yours, 


Wisler,LLP 


Enclosure 
Cc: Peter Hekemian, SHG Hoboken Urban Renewal Associates, LLC 


Douglas M. Cohen, Esq .• SHO Hoboken Urban Renewal Associates, LLC 
Mayor Dawn Zimmer 


. City Council of Hoboken 
Michael Kates, Esq., Hoboken Corporation Counsel 
John Scagnelli, Esq. 
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Douglas M. Cohen 


From: 	 John M. Scagnelli [JScagnel/l@scarincihoUenbeck.comJ 


Sent: 	 Monday, June 14, 2010 3:34 PM 


To: 	 Douglas M. Cohen; Crespi, Robert H.; Joanne C. Derby; Njlorle@aol.com; miohael.chudzlk@dep.state.nj.us; 
david.rubin@dep.state.nj.us; Gordon Litwin 


Subject; 	 City of Hoboken DPW Garage Site - RARIRAWP Report Telephone Call 


Importance: High 


AU, 


This will oonfirm that there will be a telephone call this Thursday. June 17 at 11 :00 a.m. to discuss the 
Department's review of the City's RARIRAWP Report submitted for the Hoboken Garage Site. David 
Rubin and Michael Chudzik of NJDEP will discuss the Department's review of the Report. 


We will circulate a dial in number for the call. 


Regards, 
JOHN M. SCAGNELLI, Partner 
Chair, Environniental and Land Usc Law Group 
Scarinci Hollenbeck 
1100 Valley Brook Avenue 
P.O. Box790 
Lyndhurst. NI 07071-0790 
Phone; 201-896·4100 
Fa.'\:: 201-896·8660 


Email: jscagnelli@scarjncihollenbecl::.con) 


)\'ww.scarincih(}{leubcck.com 
Lyndhurst IFreehold INew York 


Disclaimer: The filters lind fircwalls needed in the current internet environment may delay receipt ofemails, partIcularly those 
conlaining attachments. We strongly urge you to USIl delivery receipt and/or telephone caUs to confinn receipt of importani email. 


Confidentlality Notice: Tilis electronic message contains inforIlUltion from the law fum ofScarinoi Hollenbeck. This email and 
any files attached may contain confidential inf'onnlltion that is legally privileged. Ifyou are not the intended recipient, or a person 
responsible for delivering it, you are hereby notified thaI any disclosure. copyi~g. distribution or use ofany of the information 
contained in or attached 10 this transmission is strictly prohibited. Ifyou'have received this transmission in error, please funvaro 
same to sender and deslroy the original transmission and its attachments witllGut reading or saving in any manner. 


( 


---niJ.4n.Ai~O~----------------------------------------------------------------------



http:ww.scarincih(}{leubcck.com
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V/OLFF." SAMSvN 

DAVID SAMSON LAURENCE M. SMITH COUNSEL ASSOCIATES DARREN GRZYB ROBERT H. CRESPI ARTHUR S. G0l05TCIN" WILLIAM e. GOYOAN' BETH J. RCTEMlERO' 

ARMEN SHAHINIAN' DARRYL WEISSMAN' AARON o. BASSAN CARLOS G. MANALANSAN' BRIAN KANTAR' One Boland Drive 

1llOMAS R. 0'6RIEN' PETER E. NUSSBAUM JOSEPH ZAW/lA JONATfoIAN A. TYlER"· KEVIN J. BEACH"" 
 Wast Ora'lle. NJ 07052 MICHELLE A. SCKAAF HOWARD K. UNIMAN 
DANIEL ... SCliWARTZ" ADAM K. DERMAN STEVEN S. KAT~' OANIEL O. BARNES' PETElt O. SIMOI<I (973) 53().2060 
!tOReN L GILMAN ,JEFFREY M. WelNlCK"'" JUNE S. MELLER' WUlAMR.I'lNIZIO JGSHlJA M. LEW 


GAGE ANOReTT A' 	 MYRNA BWME ELIZABETH C YOO' 


Fax: (973) 530-2260 KENNeTH N. LAPTOOK' ADAMP. FRIEDMAN' ANDREW S. KENT' OIANA1..IIUOOGIORNO PATRIClA D. CLEARY' 

fReORIC P. LAVINTHAL MITCHELL S. BERKE'!'" ERIC J. LEVINE' JOSHUAM. LEE GRAHAM H. CLAYBROOK' rcrespi@wolffsamson.com 

DAVID M. HYMAN' CATHeRINE P. WELLS JOSEPH MONAGHAN SHANNON L. KEIM MAULIK M. SANGHAVI' 

DAVID L. SCIiLOSSBERG JONATHAN BONDY' STEPHeN G. COROARO' MARKA. FORANO" ROHINI C. GANDHI' 

ROG'ER J. BREENE SEAN M. AYLWARD WARREN BARROWS CENISE J. PIPeRSBURGH' WIlUAM J. DANNICI JR' 

OAllle N. RAVIN' ROBERT H. CRESPI' lAVRlE J. SANDS' DANIELT. f.t:KILLOP lAUREN R.OEMAURO 

BERNARD S. CAVIS JUNIEHAHN" DONNA M. EREM FARAHN.ANSARJ" CRISTINA MARTINEZ' 
HOWARO J. SCHWARTZ' JOSEPH mlPOllr LEE O. HllNIG·ELONA' tlAVID M. DUGAN' I'ATRlCK B. (lREIL!.Y
PAUL M. COLWELL JILL D. ROSENBERG' JOHN P......LONE'!'" ELISA M. PAGANO LINOSAY A. SMITH 
ROBERT E. NlES JOHNo.I.l.I<ANSI<I' MARC R. LEPELSTAT" KIRAN V. SOMASHeKARA' JOSEPH G. FENSKE" 

MORRIS BIENeNfeLO' ROXANNA E. HAMMETT TRICIA M. GASPARINE RACHEL C. SANTARLAS~ X'AOLEI SUN"

D€NNIS M. TOfT BARBARA B. MANAHAN BRUCE D. ETTMAN' )(AllIER M. flAlI.UARO' MICHAel D. FLEISCtiMAW

GEORGE A. SPAOORO" RONAlOL ISRAEL' TODD W. TERHUNE KEYANA C. LAWS' 
 MICHAEL G. GORDON'
JEFFru;V M. GUSSOff' RHONDA CARNlOL' NICO!.EF.OII>llARlA SlBIEN M. OIPASQUO' BRIELLE M. PEREW
JOHN F. CASEV MARGARET WOOO' MELISSA A. SALIMSENE' 
JAMES O. FERRUCCI OORlT F. KRESSEL' OF COUNSEL NICOLE K. MARTIN PATEHT AGENT
JOHN A. Mci<lNNEV JR. THOMASJ. TRAUTNER JR. ERICYUN"
STEPHEN L. FERSZT' ROBeRT L. HORNe'!'" CARL B.LEVY NANCY A, OEl PIZZO- BRYMER H. CHIN 


ANDREW O. ElUS 
STEPHEN A. KISKER' 
LAUREN M. O'SULLIVAN 


, MEMBER NJ ANO NY BARS 
JIoMEM8ER NY8AR ONLY 
.. REGlSTEREO PATENT ATIORNEV 


MEMBER NJ BAR ONL V UNLESS OTHERWise nENaTiO 


June 22, 2010 


Via £E·mail and Overnight Delivery 


Gordon N. Litwin, Esq. 

Ansell Grimm & Aaron 

60 Park Place, Suite 1114 

Newark, NJ 07102 



Re: 	 Purchase & Sale Agreement between City of Hoboken and 

SHG Hoboken Urban Renewal Associates, llC ("PSA") 

Block 1, lot 1-Hoboken, NJ 



Dear Mr. Litwin: 


This is in response to your letter to me dated June 18, 2010, wherein you, on behalf of 
the City of Hoboken (the "City") alleged yet another potential breach of the PSA by SHG 
Hoboken Urban Renewal Associates, lLC ("SHG"), As in previous correspondence. the City's 
position and interpretation of the PSA is grossly mistaken and, misleading, First. you 
misinterpreted the clear language in my e-mail to John Scagnelli, a copy of which is attached for 
your closer review, in which I said that SHG will be preparing a summary of the call with NJDEP, 
which'we will provide to the City, I did not say that the summary would be forwarded to the 
NJDEP, even though the PSA does not forbid such action. as set forth below. As such, SHG 
reserves the right to do so, as well as to contact NJDEP directly. in order to protect its rights and 
insure the City's compliance with its environmental obligations, 


Second, your interpretation of the due diligence proviSions of the PSA is also incorrect, 
The due diligence provision (section 5 of the PSA) expressly authorizes SHG. "in connection 
with Seller's continuing environmental investigation and compliance with its obligations 
under [section 5 of the PSA]", to access the property to conduct environmental investigation 
activities. The access agreement referenced in section 5 governs the terms of access, including 
insurance and other similar conditions, Section 5 only requires that SHG agree to a form of 
access agreement materially similar to the attached form, SHG will certainly execute a similar 
document. Your allegation that SHG's intent is solely to prejudice the City's efforts to complete 
the remediation is outrageous and without support, since, as stated above, SHG's due diligence 


WOLFF & SAMSON pc 

One Boland O(l\Itl, West Orange, NJ 07052· (973) 325-1500' Fax; (973) 325·1501 

140 Broadway. 46"' Floor. New York, NY 10005· (212) 973·0572 

www.wolffsamson.com 
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rights are in connection with Seller's compliance with its environmental obligations, which 
obligations continue. SHG has every right, as expressly set forth in the PSA, to conduct any 
and all investigation activities it determines in its sale discretion are appropriate to confirm the 
City is fulfilling its obligations, to insure that environmental conditions do not interfere with 
SHG's development activities. I remind you that SHG's concern about the City's failure to 
adequately investigate several environmental conditions, as set forth in writing and during a 
teleconference with the City's environmental team, was borne out during the call with the 
NJDEP case team, and as such, the City is just now scheduling that work. 


Finally, as previously set forth in a letter from Francis Regan, Esq., dated June 14, 2010, 
the City miSinterprets the language of the PSA in that the City, and not SHG, is prohibited from 
ex parte communication with NJDEP. If the City so intended to limit SHG's rights with respect to 
such communications, it should have insisted, as did SHG, that the PSA expressly provide as 
much. The City's attempt to re-write the agreement by inferring limitations by the use of the 
negative is not justified by any reasonable contractual interpretation. and SHG rejects the City's 
attempts to do so. 


RHC:bbs 
Enclosure 
cc: 	 Peter Hekemian, SHG Hoboken Urban Renewal Assoc. (bye-mail) 


Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Assoc. (bye-mail) 
Mayor Dawn Zimmer (by regular first class mail) 
City Council of Hoboken (by regular first class mail) 
Michael Kates, Esq., Hoboken Corporation Counsel (bye-mail) 
John Scagnelli, Esq. (bye-mail) 
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Crespi. Robert H . 
. ~ .~.~~~----------------------------------------------------------------------------


From: Crespi, Robert H. 

Sent: Thursday, June 17,20105:56 PM 

To: 'John M. ScagneUi' 

Cc: 'Oouglas M. Cohen'; Robert M. Edgar 

Subject: Hoboken - Follow yp 



John, 
SHG will be providing a summary of the discussion with NJOEP as a follow up to the call. In the meantime, as soon as 
possible, please provide a draft of the scope of work to implement OEP's requirements, along with the implementation 
schedule so our professionals can schedule to attend. For your information, SHG will be providing a scope of work for 
additional due diligence sampling pursuant to the Access Agreement attached as Exhibit C to the Purchase and Sale 
Agreement. Thanks. 
Rob 


Robert H. Crespi, Esq. 

Member of the Firm - Environmental Department 

Wolff & Samson PC 

One Boland Drive 

West Orange, New Jersey 07052 

(973) 530-2060 (direct dial) 
(973) 530-2260 (fax) 

rcrespi@Wolffsamson.com 

<www.wolffsamson.com> 



Privileged and Confidential Communication 


1 
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DAVID SMlSON LAURENCE M. SM"H 	 COUNSEL ASSOCIATES DARREN GRZYB ROBERT H, CRESPIARTHUR S. GOlDSTEIN' WILLIAM E. GOWAN" BETH J. ROTDmERG' 

ARMEN SHAHINIAN· DARRYL WEISSMAN' MRON D. SASSAN CARlOS G. MANAlANSAN' BRfAN~AR· One Boland Drive 

THOMAS R. O'BRiEN" PETERE.NUSSBAUM JOSEPHZAWI!.A JONATHAN A. TVl.ER" KEVIN J. BeA~ 

GAGE ANDRETTA' MICHELUE A. SCHAAP HOWARe K. UNIMAN MYRNA BLUME ELIZABETH C. YOO' 
 West Orange, NJ 07052 
DANIEL A. SCHWARTZ" ADAM K. DERMAN STEVEN S. KATZ' DANIEL D. BARNES' PETER O. SIMON {9731530-Z060
KAREN L. GILMAN JEFFREY M. WEiNICK""' JUNE S. MElUER" WllIMI R. flNlZlO JOSHUA M. LEVY' 
KENNETH N.LAPTOOK' ADAM P. FRIEOMAW ANDREW S. KENT" IlIANAL BI./ONGIORNO PATRIOA D. CLEARY' Fax: (973) 530-2260 
FREDRIC P. LAVINTHAL MITCHELL S. aeRKEY" ERICJ. LEVINE' .IJSHIJA M.LEE GRAHAM H. CLA.'\'BROOK' rcrespi@wolffsamson.com
DAVID M. H\'MAN' CATHERINE P. WELLS JOSEFti MONAQtiAN SHANNON L. KElM MAULl!( M. SANGHAVI' 
DAVID t. SCHLOSSBERG JONATtlAN BONDV' STEPHEN G, CORDARO' MARK A. FORAND' ROHINI C. GANDHr 
ROGER J. BREENE SEANMAYLWARO WARREN BARROWS' DENiSEJ.f'lPERSBURGH' WillIAM J. CANNlCJ JR,' 
OAVro N. RAVIN"' ROSERT N. CRESPI' LAURIE J. SANDS' DANIEL T.McI<lllOP LAUREN R. DEMAURO 
BERNARD S. DAViS DONNA M. EREt.!.>JN1EHAHN' FARAH N.ANSARI' CRIST""" MARTINEZ' 
HOWARD J. SCHWARTZ' JOSEPH'lRlPOO' LEE D. HENIG·ELONA' OAII1[)M.tlUGAN' PATRICK Ii. O'R..LLY 
PAUL M. COLWELL JILL D. ROSENBERG' 	 JOHN p. MALONEV' EUSAM. PAGAH:> LlNOSAY A. SMITH 
ROBERT E. NIES JOHN O.llJKANSI<I' MARCR. UEPELSTAT' KlIWIV. SOMASHEKARA' JOSEPH G. fENSKE' 
MORRIS SIENENF£l.D" ROX.A.NNA E. HAMMeTT TRlctA M. CASPARJNE RAOiEL Co SANl'ARlAS"'" XIAOLEISUN,.J
DENNIS M. TOFT BARBARA a MANAHAN BRUce D. ETTMAN' XAVIER M, BAlUIARO" MICHAEL O. FlEISCHMAN' 
GEORGE A. SPAQORO' RONAlD L. rSRAEL" 	 TODDW. TERHUNE KEVANA C. LAWS' MICHAEL G. GORDON' 
JEFFREY M. GUSSOf.' RHONDA CARNIOL~ 	 NlCOlEF.OJMARlA STEVEN M.DlPASOUO' BRIELLE M. PEREU! 
JOHN F. CASEY MARGARET WQOO' MELiSSAA. SALIMBENE' 
JAMES D. FERRUCCI DORIT F. KRESSEL· OF COUNSEL NICOUE K. MARTIN PATENT AGSNT 
JOHN A. MCKINNEY JR. THOMAS J. TRAUTHER JR. EIlIC WN' 
STEPHEN L. fERs;rr' ROBERT L HORNBY' 	 CARlB.LEVY NANCY A. DEL p.zzo' BRYMER H. CHIN 


ANDREW D. ELLIS 
STEFtiEN A.I<ISKER' 
LAUREN M. O'SUlLIVAN 


, MEMBER NJ AND NY eARS 
A.MEMS£R. NV BAR ONLY 
• REGISTERED PATeNt 	AT l"kNEY 


MEM8l!:R NJ liAR ONt. Y UNLESS OTtiERWrS~ DENOTEO 


July 7,2010 


Via E-mail and Overnight Delivery 


Gordon N, Litwin, Esq, 

Ansell Grimm & Aaron 

60 Park Place, Suite 1114 

Newark, NJ 07102 



Re: 	 Purchase & Sale Agreement between City of Hoboken and 

SHG Hoboken Urban Renewal Associates, LLC (UPSA") 

Block 1, Lot 1-Hoboken, NJ 



Dear Mr, Utwin: 


This is in response to your letter to me dated June 25, 2010, wherein you, on behalf of 
the City of Hoboken (the "City") continue to misinterpret and misstate the rights and obligations 
of the parties to the PSA with SHG Hoboken Urban Renewal Associates, LLC ("SHG"). As in 
previous correspondence, the City's position and interpretation of the PSA is grossly mistaken 
and misleading in its belated attempt to re-write the PSA to a form that it now realizes would 
have been preferable, 


Suffice it to say that SHG has and wilt continue to act in good faith, but will not be 
intimidated or browbeaten by the City's attempts to limit its plain rights to protect the interests 
granted in the PSA and pursuant to the contractual principles of good faith and fair dealing, 


To restate,the due diligence provision (Section 5 of the PSA) expressly authorizes SHG 
to access the property to conduct environmental investigation activities, This right does not 
expire. The access agreement referenced in Section 5 governs the terms of access, including 
insurance and other similar conditions~ SHG· will certainly execute a similar document. Had 
SHG known that the City would delay the completion of its obligations, and repeatedly fail to 
complete the remediation activities in accordance with applicable laws and regulations, and 
customary practices, it would have. performed additional intrusive activities months earlier. If the 
City had performed its obligations in a timely manner, its obligations would have been satisfied 
well in advance of the closing date, 


WOLFF & SAMSON PC 

One Boland Drive, West Orange, NJ 07052· (973) 325-1500· Fax: (973) 325-1501 

140 Broadway, 46" Floor, New York, NY 10005; (212) 973-0572 



www.wolffsamson.com 
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With regard to the activities recently conducted, taking PID readings or examining 
excavated soil would not have "interfered" with or hindered the City's work in any way, unless 
the City believes that discovering adverse conditions following normal procedures amounts to 
"interference." SHG had the right todo what its experts felt was appropriate within the scope of 
its continuing remediation activities so long as those activities do not directly interfere with the 
City. Attached is H2M's summary of the observations made in the field between June 24 and 
June 28, 2010, which includes certain recommendations based on their observations and 
information disclosed to them. 


H2M did not observe and it is unclear whether the City collected a sample of the free 
product in order to "fingerprint", or identify it, so that the appropriate sampling parameters could 
be determined. If in fact the product was not identified, this could further prevent or delay the
timely completion of the City's work. 


As to the presence or absence of LISTs under the sidewalk, SHG's due diligence rights 
are not dependent on or limited by the determinations of N ..IDEP. SHG does not feel that the 
investigation of the potential LISTs was adequate to confirm the absence of LISTs or impacts 
from former LISTs, since the exact locations are unknown. If LISTs or residual impacts are 
present, serious construction delays could result. Thus, SHG, in the exercise of its continuing 
due diligence 'rights under Section 5 of the PSA, hereby requests access to the property to fully 
investigate this issue. Attached hereto is H2M's proposal to do so. SHG will execute an access 
agreement similar in terms to the agreement attached to the PSA. The denial of this request 
without cause will further illustrate the City's bad faith, and will be considered a breach of the 
PSA. 


Finally, as previously set forth, SHG is not in any way prohibited from contacting NJDEP 
without the City's consent. Again, if the City intended to so restrict SHG's rights in this matter, it 
should have insisted that such a provision be included in the PSA, as did SHG. Thus. if SHG 
determines in its sole and absolute discretion that it is necessary to contact NJDEP in order to 
protect its rights and insure the City's compliance with its environmental obligations, it will do so. 
However, to demonstrate SHG's continued good faith, it will notify the City beforehand, and 
invite the City to participate. 


SHG preserves any and all rights and remedies it has or may have pursuant to the PSA 
based upon past or future breaches of the PSA 


RHC:bbs 

Enclosure 

cc: 	 Peter Hekemian, SHG Hoboken Llrban Renewal Assoc. (bye-mail) 



Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Assoc. (bye-mail) 

Mayor Dawn Zimmer (by regular first class mail) 

City Council of Hoboken (by regular first class mail) 

Michael Kates, Esq., Hoboken Corporation Counsel (bye-mail) 

John Scagnelli, Esq. (bye-mail) 

Francis X. Regan, Esq. (bye-mail) 
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H2M OVERSIGHT MEMO 








architects + engineers 
119 Cherry Hill Road. Sle 200 IllI862.207.5900 

Parsippany. NJ 07054 fax 973.334.0507 



July7,2010 


Douglas M. Cohen, Esq. 

SHG Urban Renewal Associates, LLC 

clo The S. Hekemian Group 

45 Eisenhower Drive 

Paramus, New Jersey 07652 



Re: 	 Oversight of AOC-10- Hydraulic Lifts Excavation Activities 

June 24, 2010 thru June 28, 2010 

55-65 Park Avel256 Observer Highway 

Hoboken. New Jersey 



Dear Mr. Cohen: 


H2M AssOCiates, LLC has prepared this correspondence to document oup observations of the 
investigative and remedial activities conducted to address AOC-10 Hydraulio Lifts at the above reference 
property by Weston. This work consisted of the excavation of additional total petroleum hydrocarbon (TPH) 
contaminated soil. the installation of delineation soil borings, and the installation of one monitoring well 
within the on-site structure. 


It should be noted that on 6125, Neil Jione of Weston held a meeting with the onsite representatives of 
Weston, the City of Hoboken contractors, and H2M to clarify the parameters under which H2M would be 
permitted to observe the activities. Mr. Jiorle stated that Weston was contracted by the City of Hoboken, 
and thatH2M was contracted by the contract purchaser. He indicated that H2M was not to direct any work, 
and that H2M representatives were not allowed to touch, taste, smell. field screen (using a photoionization 
detector), or sample anything onsite, and that H2M representatives were only allowed to observe and take 
·photographs that were to be downloaded the same day to a City owned computer. Afterwards, Jennifer 
Mayier of the City of Hoboken Department of Environmental Services indicated that H2M was not allowed 
to Interrupt the work in any way, and that no discussions of any nature were permitted, Including making 
suggestions with regard to the work. Some of the photographs tijlken by H2M of the activities are enclosed 
to iHustrate some of the observed conditions. 


The following Is a summary of some of the observations made during the work conducted by the City of 
Hoboken contractors during the time peIiod between June 24. 2010 and June 28, 2010: 


1. 	 Three sets of piping (a two inch line and a one Inch line) associated with the hydraulic lifts were 
observed in the excavations running north-south from the lifts to the southern wall of the building. 
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One set of piping was accidenUy dislodged from the sidewall of the excavation as a result of the 
excavation activities. and was removed. The other twO sets of piping (see Photographs 001 
through 005) were not removed during excavation activities on 6/24. The three sets of hydraulic lift 
pipes were notinvestigated. Hydraulic oR was found to be leaking from the lines, and oil sorbent 
pads were placed below the lines as a result. The NJDEP regulations require investigation of the 
pipe runs associated with hydraulic lifts in the same manner as pipelines associated with 
underground storage tanks (N.JAC. 7:26-3.9(a)5). This requirement was confinned by an 
anonymous call to the NJDEP General Questions call line. 


2. 	 During the excavation activities conducted on June 25, 2010, a 6" diameter drain pipe. which 
connects to the oil-water separator box and runs north-south, was found to be broken in the 
eastern portion of the excavation (see Photographs 006 through 009). The inside of this pipe was 
noted to contain a dark colored petroleum-like substance. The pipe was repaired, but no sampling 
or other investigation activities were conducted to confirm that this broken pipe. which conveyed 
materials to the oil-water separator box. had not impacted the subsurface. A smaller 3" diameter 
pipe entered lhe excavation from the east and connected a stonn seWer drain (located adjacent to 
the eastem wall of the excavation) to the 6" diameter drain pipe. This line was removed during 
excavation activities, and was not repaired. Soils around the exposed portion of these pipes were 
excavated as part of the hydraulic lift excavation. 


3. 	 On June 25, 2010, separate-phase product was observed entering the western portion of the 
hydraulic lift excavation from the northern sidewall at an approximate depth of 7.5 feet below site 
grade (see Photographs 010 through 015). Product removal was performed using avacuum truck 
on June 25, 2010, and the unlined excavation was backfilled with clean fill materials. On June 26, 
2010, the excavation was extended to the north, where a brick structure was discovered (see 
Photographs 016 through 025). The brick structure consisted of at least three walls and was filled 
with sand and brick pieces. Additional separate-phase product was observed entering the 
excavation from beneath this brick structure. Wooden timbers were observed supporting the brick 
walls of this structure. The southern wall of the brick structure was removed. and the product 
ceased entering the excavation following its removal. Weston indicated that they believed thai the 
product observed was creosote which had desorbed from the wooden timbers. Most of the 
additional product was removed from the excavation using avacuum truck and post-exC8vation soil 
samples were collected for extractable petroleum hydrocarbons (EPH) analysis. Some of the 
wooden timbers, that were assumed to be the source of the product, were excavated and removed, 
while others were left in-place. None of the wooden Umbers were sampled. The unlined 
excavation was backfilled with clean fill. 


4. 	 The additional monitoring well was installed within the eastern portion of the excavation area (see 
Photograph 026). The product was discovered approximately 25 to 30-feet away in the western 
and northwestern portions of the hydraulic lift area excavation. The location of the new monitoring 
well is not sufficient for determining the presence/absence of separate:Phase produc~ or the 
groundwater quality in the western portion of the excavation where separate-phase product was 
identified. 
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Based on the observations made during the completion of the City's activities, H2M makes the 
following recommendations: 


1. 	 The separate-phase product should be fingerprinted to determine its content. The type of product 
identified will determine the appropriate post-excavation sampling analytical requirements. 
pursuant to the NJDEP Technical Requirements for Site Remediation. H2M notes thai the NJDEP 
typically requires volatile organic compound (VOCs), semi-volatile organic compound (SVOC) and 
acid extractable (AE) analysis on soil samples collected to investigate creosote discharges. 


2. 	 If the wooden timbers are the source of the separate-phase product identified within the 
excavation, all timbers should be removed. 


. 3. 	 The purpose of the brick structure should be determined, and additional borings should be installed 
adjacent to the northern, eastern and western exterior walls of the box to confirm that the product 
does not extend beyond the brick walls, and to confirm that soils at the depth interval where the 
product was encountered do not contain contaminants at concentrations requiring additional 
remedial investigation and/or remedial action. H2M notes that an additional brick structure was 
encountered on the southern side of the hydraulic tift excavation. indicating thai other brick 
structures may be present. 


4. 	 The separate-phase product should be reported, as required, using the Light Non-aqueous Phase 
Liquid Free Product Reporting Form, and it should be addressed in accordance with the NJDEP 
Technical Requirements For Site Remediation and the NJDEP document entitled 'Guidance for 
Light Non-aqueous Phase Uquid (LNAPL) Free Product Initial Recavel}' and Interim Remedial 
Measures'. 


5. 	 An additional monitoring well should be installed in the area of the separate-phase product to 
properly investigate ground water quality in accordance with the NJDEP Technical Requirements 
for Site Remediation. 


Ifyou have any questions or comments, please contact me at our Parsippany, New Jersey office. 


Very truly yours, 


H~ASSOC.IATES, INC. 


M/Xf.. bLL~ 
J ne Derby, P.G. 
Senior Geologist 


co: 	 Robert Crespi. Esq. 
Robert Edgar, H2M 
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Photo Z: wking product piping on southern $ide of excavation. 
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Photo 4: Produtt piping on roulhern side of excuvalion. Clo~e up of product 
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Photo 6: Broken pipe in the e.~tern portion of the excavation. 
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Photo 7: Broken pipe in the eastern portion of the excavlltion. 
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Photo 9: Backfilling of ea~tern portion of e~cavation 
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Photo 10: SeJrdrate.phase product e~tering from northern ~ide of western portion of excavation. 
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removed from the northern .ide of the we.tern portion of the excav"tfo~. 


Photo 17: Brick $trudale located un the northern side of the western porlion of Ihe eXClIvulion. 
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Photo 18: Brick structure locuted on the northern side of the we-<Iern porlion of the excavation. Stuined );Oil and sep-dt<l!e-phase 
product are depicted in Ihis photograph. 


Piloto 19: Brick structure and limber located on the northern side of the western pollion of the excuvution. 
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Pltoto 10: Ba~e ofbrick ~tructure on northern ,ide of w.,tern ponion of excavation, '.parate-pha,. product "I" be ,een entering 
Ihe excavation. 


Photo 21: Brick Slructu,. on nonhero .,ide of we$lern ponion of excavation. Black-'Iained ,oil;; are "i,ihle within the Brick 


SlruCture. 
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Photo 12: Brick ~truC(ure on northern side of weslern portion of !:XClIvation. Separate-phase product stained soil~ are visible. 


Photo 23: SepaMe-phase product stained soils "I the tmse of brick structure. 
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Plto(o 24: Backfilling of Ihe we.!ern portion of the exc>lvation. The northern portion of the brick structure h., been left in-place. 


Photo IS; Wooden timbers removed from excavation. 
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Photo 26: I..ccution of monitoring well MW-4 on the eastem side of the excavation. 
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architects -; engineers 
11'1 Cherry Hill Road. Ste 200 i'ol1862.207.5900 
Parsippany. NJ 07054 fax 973.334.0507 


June 24, 2010 


Douglas Cohen, Esq. 

The S. Hekemian Group, u..c 

45 Eisenhower Drive 

Paramus, New Jersey 07652 



Re: 	 Additional UST Investigation Activities 

Block I, Lot 1 

Hoboken, New Jersey 

LPIO-500 



Dear Mr. Cohen: 


H2M Associates, Inc. (H2M) is pleased to provide you with this proposal for professional 
consulting services in performing a Site Investigation (pursuant to N.JA.C. 7:26E) to complete the due 
diligence investigation related to your acquisition of the property located a.t 265 Observer Highway 
located in the City of Hoboken. New Jersey. It is understood that this property will be redeveloped in the 
near future. The property is currently being operated by the City of Hoboken as a municipal garage. 


1.0 	 Background 
A Phase I Environmental Site Assessment was perfonned by H2M in May 2008, which 


identified potential areas of concern (AOCs) including a NJDEP spill number 03"()8-26-1012-45 
associated with fonner underground storage tanks (USTs), historic fill material, hydraulic lift reservoir 
underground storage tanks, compressor vent discharges, floor drains, storm water sewers, and stained 
concrete within the building. CMX, the environmental consultant for the City of Hoboken, conducted 
investigative and remedial activities for AOCs identified at the site. However, based on H2Ms review, it 
is our opinion that the work was not completed in accordance with the Teclmical Requirements for Site 
Remediation (TRSR). 


H2M understands that, based on our June 16,2010 conference call with the NJDEP case team 
and the City of Hoboken~ the City of Hoboken will conduct additional excavation activities in the 
hydraulic lift area and they will conduct additional monitoring well installation and sampling activities. 
The NJDEP case team indicated that they are reviewing the status of the other AOCs to detenmne if 
additional soil and/or ground water investigation or remediation will be required. 


This proposal focuses on the further investigation of the potential UST areas along Park and 
Willow Avenues. 


~.O Potmtial UST Investigation Activitie~ 
CMX's review of Sanborn Fire Insurance Maps indicated that a gasoline tank was present on the 


eastern side of the DPW building along Park Avenue. In addition, the fonner existence of residential 


H2M Associates. Inc. I www.h2m.com 
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dwellings would indicate the potential for USTs to have been located within the sidewalks associated with 
the structures. To investigate this area. CMX installed three (3) soil borings along Park Avenue and two 
(2) borings along Willow Avenue. However, H2M does not believe that these borings are sufficient to 
confirm the presence or absence of former tanks or impact from fonner tanks, if any, within these areas. 
H2M notes that significant construction delays could result if tanks or impacts from fonner tanks are 
discovered during construction. 


In order to address the UST-related AOes identified at the subject site, H2M proposes to install a 
total of six (6) test pits within Willow and Park Avenues to determine ifUSTs are present within those 
areas. Specifically, H2M proposes to install two (2) test pits in AOC -2D. and four (4) test pits within 
AOC-2E. The location of the test pits will be based on the figures provided by CMX. . 


Once the appropriate sidewalk opening permits are obtained, the test pits will be installed by first 
removing the concrete sidewalk flags. The flag will be removed, and tbe test pit will be advanced using a 
small backhoe. The anticipated duration of the test pit activities is two (2) days. Police oversight will be 
required, and this proposal includes up to sixteen (16) hours of police oversight. If additional police 
oversight is required, it will be billed at a rate of$132.1per hour. 


Following the completion of test pit activities, excavated soils will be returned to each test pit 
excavation, and a plate compactor will be used to compact the soils within each test pit. The sidewalk 
will then be replaced with new concrete. While the excavation is open, a temporary chain link fence will 
be utilized to prevent entry into the test pit areas. 


H2M wiU field screen soils from each test pit with a photo ionization detector (PID) and observe 
the presence of any odors, staining, or other field indications of contamination and for the presence of a 
UST. If a UST is identified, the City's consultant, Neil Jiorle (CMXlWoodard CuranlWeston) will be 
notified. It is estimated that one soil sample will be collected from each test pit and laboratory analyzed 
for TPH, volatile organic compounds with a forward library search (VO+IO), semi-volatile organic 
compounds with a forward library search (BN+15), priority pollutant metals (PPM), and polychlorinated 
biphenyls (PCBs). 


If test pit installation activities take longer than two (2) days to complete, additional fees will be 
incurred. H2M will obtain Client authorization prior to perfonning any additional test pit installation 
activities. 


3.0 Letter Report 
H2M will revise the existing draft letter report to include the performance and results of the 


sampling outlined herein. The revised'letter report will also include the analytical data summarized in 
tables and figures depicting the soil boring, temporary well points and monitoring well locations. It is 
understood that the letter report is being prepared for due diligence purposes and is not being prepared for 


formal NJDEP submission. 


4.0 Costs 
We propose to perfonn the above investigation for a fee not-to-exceed $24,650. This price 


includes the coordination and oversight of two (2) days for field work and preparation of a letter report 
summarizing our findings. The contractor costs include: an excavator and operator for two days. a 
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laborer, a soil compactor for backfilling the test pits, temporary fencing and restoration costs. The costs 

associated with side walk opening permits will be charged separately at an estimated cost of $200.00 

each. Waste characterization and disposal costs are not included in this proposal. Should any out of 

scope items arise, you will be contacted prior to incurring any additional costs. 



-


Task Description 
t..al;K!r & 


ODCs Subcontractor -Laboratory, 


Total 
Estimated 


Costs 


I 


Test Pit Investigation, Sidewalk Area 


along Park Avenue, Willow Avenue 


and Observer Highway 


53,500. $13,650. 55,750. $22,900. 


2 Letter Report $1,750.00 $0.00 SO.CO $1,750. 


Notes: 
I. Cost ofsidewalk opening permit is estimated at S200.Ipermit. This cost is not included in the above oost summary. 
2. This oost includes up to 16·hours ofpolice oversight. 


Billing will be made by monthly invoice based on the percent completed during the billing 
period. fuvoices shall be payable in full within thirty (30) days of the invoice date. This proposal shall 
remain open for ninety (90) days from the date of this proposal. Extensions shall be made in writing only. 


We propose to perfolU1. these services in accordance with our current Environmental Service 
Agreement dated February 5, 2008, as amended by the modified Rate Sheet included within the HlM LP 
10-216 proposal dated April 16, 2010. If this proposal meets with your approval, kindly return one 
signed copy of this letter as your notice to proceed. If you should have any questions or c0111ments, 
please feel free to call or write this office. 


Very truly yours, 


H1M ASSOCIATES, INC. 


~~~ 
Vice President 


AGREED AND ACCEPTED BY: 


Name Signature 


Title Date 
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July 19, 2010 


Via E-mail Only 


John M. Scagnelli, Esq, 
Chair, Environmental & Land Use Law Group 
Scarinci Hollenbeck 
1100 Valley Brook Avenue 
P,O, Box 790 
Lyndhurst, NJ 07071-0790 


Re: 	 Purchase & Sale Agreement between City of Hoboken (the ·City") and 
SHG Hoboken Urban Renewal Associates, LLC ("SHG")("PSA") 
Block 1, Lot 1-Hoboken, NJ 


Dear Mr. Scagnelli: 


This will acknowledge receipt at 2:02 pm on July 19, 2010 of your email attaching a draft 
of the City of Hoboken's Supplemental Remedial Action Report (SRAR) for AOC-10. You 
request in your email that SHG provide its written comments to the draft SAAR to you no later 
than the end of business tomorrow, Tuesday, July 20, 2010, despite the fact that Section 5{d) of 
the Purchase and Sale Agreement (PSA) specifically provides that Seller will "provide 
Purchaser with any prospective submission to the NJDEP at least ten (10) days prior to such 
submission for Purchaser's review and comment. and Seller shall in good faith review and 
consider the incorporation of Purchaser's comments," 


Notwithstanding your statement in your email that "the City has been employing 
reasonable efforts to obtain all environmental approvals required for the subject transaction", 
nothing could be further from the truth and does not relieve the City of its obligation to provide 
Purchaser with the required 10 days to review the draft of the SAAR. It was the City's voluntary 
decision to wait until the last two months of the twenty-four months since the PSA was executed 
to complete its environmental obligations. In fact, if the City had been reasonably diligent in 
carrying out its environmental remediation activities rather than waiting until the last moment, 
not only would there be more than sufficient time for Purchaser to review and comment on all 


WOLFF & SAMSON pc 
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submissions in accordance with the time periods set forth in the PSA, but it is likely that the City 
would have had its NFA long ago. Requesting that SHG waive its contractual rights as a result 
of the City's negligence exhibits the continuing lack of good-faith being employed by the City 
and is, frankly, outrageous. 


SHG and its consultants and counsel will review the draft SRAR in good faith and 
provide written comments to the City on or before ten (10) days from the date it received the 
draft report, specifically on or before July 29, 2010. We expect that we will have a number of 
substantive and valid comments to the report that NJDEP will ultimately agree with (as has been 
the case with every draft report that the City has prepared). Therefore, we expect the City to 
comply with the terms of the PSA and withhold submission of the SRAR until such time as SHG 
has had the opportunity to review the draft report and provide the City with its written 
comments. We further expect that the City will, in good faith, review and consider the 
incorporation of SHG's comments. To the extent the City fails to abide by the terms of the PSA 
and submits the SRAR prior to receipt of SHG's comments (or alternatively, to the extent SHG 
fails to submit its written comments on or before July 29, 2010, the City submits the SRAR 
before the end of business on July 29, 2010), notice is hereby given that the City will be in 
material breach of the PSA and that SHG will seek such remedies against the City as are 
necessary and appropriate . 


. Please be guided accordingly. 


RHC:bbs 


cc: 	 Peter Hekemian, SHG Hoboken Urban Renewal Assoc. (bye-mail) 
Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Assoc. (bye-mail) 
Mayor Dawn Zimmer (bye-mail) 
Michael Kates, Esq., Hoboken Corporation Counsel (bye-mail) 
Gordon N. Litwin, Esq, Ansell Grimm & Aaron (bye-mail) 
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July 21,2010 


Via E-mail and Overnight Delivery 


Gordon N. Litwin, Esq, 
Ansell Grimm &Aaron 
60 Park Place, Suite 1114 
Newark. NJ 07102 


Re: Purchase &Sale Agreement between City of Hoboken and 
SHG Hoboken Urban Renewal Associates, LLC ("PSA") 
Block 1, Lot 1-Hoboken, NJ 


Dear Mr, Litwin: 


This is in response to your letter to me dated July 20. 2010, concerning the remediation 
efforts of the City of Hoboken (the "City"), We will not continue the petulant rhetoric in which the 
City continues to misinterpret and misstate the rights and obligations of the parties to the PSA in 
a thinly veiled attempt to re-write the agreement to suit the City's needs, It is unfortunate that a 
municipal body has resorted to such tactics, and we look forward to a return to civility and good 
faith action by the City, 


As previously stated, SHG has and wi!! continue to act in good faith. but will not be 
intimidated or browbeaten by the City's attempts to limit SHG's plain rights to protect the 
interests granted to it in the PSA and pursuant to the contractual principles of good faith and fair 
dealing, 


Your attempt to represent the City's demand that SHG essentially immediately review 
the latest report of the remediation activities, or "waive its right to do so", is unreasonable and is 
yet another demonstration of the City's bad faith. Subject to the time limitations set forth in the 
PSA, SHG has an unconditional right to review and comment on such reports. The mere fact 
that the City has negligently painted itself in a corner by failing to conduct the environmental 
investigation until the last minute does not obligate SHG to adhere to the City's demands, 
Likewise, the PSA does not require SHG to "justify" when and why it will provide comments, 
However, since the City's conSUltants have obviously not educated the City's representatives of 
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the continued short falls in the investigation, we will begin to do so here. Cursory review of the 
report, "and the fact that additional soil samples were taken the day after the draft report was 
submitted to SHG, indicates that the City has failed to complete the investigation of AOC 10; 
yet, the City demands that SHG review the report. The fact that the groundwater results are not 
yet available also prevents a complete review of the remediation of this AOC by SHG or NJDEP 


in fact, we do not understand how the City can request issuance of an NFA without this data. 
Further, the free product that was observed during the excavation work is mischaracterized as 
"dark liquid"; such characterization borders on a misrepresentation to the NJDEP. We note that 
the City's failure to report the observance of the free product (or "LNAPL") during the 
remediation activities is a violation of law. Please note that these initial thoughts are provided 
without limitation to the comments that SHG will provide after completing its full review of the 
draft report. 


As to the demanded review time, we appreciate that the City's environmental experts 
can review such data in "a matter of hours" - the cursory treatment of the environmental issues 
throughout the investigation process by these experts may explain this; however, SHG is an 
operating business with other obligations. Further, one of SHG's consultants at H2M was at the 
site during the additional soil testing activities conducted yesterday. and as such, was unable to 
review the report during that time. The fact that H2M observed the City's activities and 
"prepared internal comments" is also irrelevant. since H2M's task is to evaluate the report and 
its data, and not summarize its observations. It is curious that the City demands a 24 hour 
turnarouno by SHG and its conSUltants, while the City took in excess of three weeks from the 
completion of the AOC-1 0 supplemental remediation activities to issue a draft of the report. 


Notwithstanding the City's continued bad faith and unreasonable demands, SHG has 
requested that H2M and this office expedite the review of the draft report. Thus, SHG will 
endeavor to provide written comments by Friday afternoon (July 23, 2010), only four (4) days 
after receiving the report. If the City submits the report without reviewing and considering 
SHG's comments, such action will be considered a breach of the PSA, and SHG will provide its 
comments directly to NJDEP, and request a call or meeting to discuss the comments (SHG will 
notify the City beforehand, and invite the City to participate in any such discussions). 


SHG reserves any and all rights and remedies it has or may have pursuant to the PSA 
based upon past or future breaches of the PSA. 


2Lap ; 
lb:rt H. Crespi @ 


RHC:bbs 
Enclosure 
cc: 	 Peter Hekemian, SHG Hoboken Urban Renewal Assoc. (bye-mail) 


Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Assoc. (bye-mail) 
Mayor Dawn Zimmer (by regular first class mail) 
City Council of Hoboken (by regUlar first class mail) 
Michael Kates, Esq., Hoboken Corporation Counsel (bye-mail) 
John Scagnelli, Esq. (bye-mail) 
Francis X. Regan, Esq. (bye-mail) 
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July 23, 2010 
Via E-mail Onlv 
John M. Scagnelli, Esq. 


ROBERT H, CRESPI 
One Boland Drive 


West Orange, NJ 07052 
(973) 530·2060 


Fax: (973) 530·2260 
rcrespi@wolffsamson.com 


Chair, Environmental & Land Use Law Group 
Scarinci Hollenbeck 
1100 Valley Brook Avenue 
P,O. Box 790 
Lyndhurst, NJ 07071-0790 


Re: 	 Purchase &Sale Agreement between City of Hoboken (the "City") and 
SHG Hoboken Urban Renewal Associates, LLC ("SHG"}("PSA") 
Block 1. Lot 1-Hoboken, NJ 


Dear Mr, Scagnelli: 


Attached, please find H2M's correspondence to Douglas M. Cohen, Esq, of SHG, which 
provides H2M's comments to the July 19, 2010 Supplemental Remedial Action Report for AOC
10, prepared by Weston ("SRAR"), If you would like to discuss or review any of the comments 
before incorporating them into the SRAR and submitting the report to NJDEP, please let me 
know, We are available for a call on Monday, July 28th, In any event, we expect to receive 
confirmation of which comments will or will not be included into the final submission to NJDEP 
prior to its actual submission, and the reasoning behind the exclusion of any comments. 


We also expect to receive a true and complete copy of the submission simultaneously 
with its submission to N~IDEP, Thank you, 


RHC:bbs 

Enclosure 
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cc: 	 Peter Hekemian, SHG Hoboken Urban Renewal Assoc. (bye-mail-w/encl.) 
Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Assoc. (bye-mail-w/encl.) 
Mayor Dawn Zimmer (by e-mail- w/encl.) 
Michael Kates, Esq., Hoboken Corporation Counsel (by e-mail-w/encl.) 
Gordon N. Litwin, Esq, Ansell Grimm & Aaron (by e-mail- w/encl.) 
City Council of Hoboken (by overnight mail-w/encl.) 
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architects + engineers 
119 Cherry Hill Road. Sle 200 \eI81>2.207.5900 

Parsippany. NJ 07054 fax 973.334.0507 



July 23. 2010 


Douglas M. Cohen, Esq. 

SHG Urban Renewal Associates, LLC 

rio The S. Hekemian Group 

45 Eisenhower Drive 

Paramus, New Jersey 07652 



Re: 	 July 19, 2010 Weston Report 'Supplemental Remedial Action Report for AOC·10' 

Hoboken Department of Public Works Facility 

55-65 Park Ave/256 Observer Highway 

Hoboken, New Jersey 



Dear Mr. Cohen: 


H2M Associates, LLC has prepared this correspondence to document our review of the above referenced 
draft report titled 'Supplemental Remedial Action Report for AOC-fO: dated July 19, 2010 and prepared by Weston 
Solutions for the City of Hoboken ("the Reportj, as well as signifICant observations of the documented field activities. 
The Report, which was received electronlcaUy by H2M the afternoon of Monday, July 19th, 2010, documents the 
remedial investigation and remedial action activities conducted to address AOa-fO Hydraulic Lifts located at the 
Hoboken Department of Public Works Facility located at 55-65 Park Avel256 Observer Highway, Hoboken. New 
Jersey ("the Property") on behalf of the City of Hoboken. . 


The work outlined within the Report generally consisted of: (1) the excavation of additional total petroleum 
hydrOCarbon (TPH) contaminated soil and associated post-excavation sampling; (2) the discovel)' of separate phase 
product and the associated subsequent interim remedial measures ("lAMs") to address it; (3) the installation and 
sampling of delineation soil borings; and (4) the installation and sampling of one monitoring well within the on-site 
structure. H2M representatives were present during the completion of most of the work discussed within the Aeport. 


The Report is divided into sub-sections. and the comments in this letter are arranged In asimilar fashion .for 
ease of reference. 


H2M attempted to provide many of these comments during the on-site investigation and remediation, but 
was' specifically tOld by the City of Hoboken and their cOnsultantS that they were not authorized to provide any 
comments nor take any independent readings or other investigations. H2M's comments on the· Report. and the 
supporting work performed at Ihe Property, are as follows: 


Specific Comments, June 24,2010 


1. 	 In the IntrOduction seCtion on pag~ 1of the report, Weston indicates that "The Department repr~S'ei1talives 
advised that the ~alytical method used should be for extfa!')table petroleum hydrocarbons (EPH).,.· A2M 
notes that this statement is Incorrect. On the June 17,2010 conference call, the NJDEP advised that the 


H2M Associa\es.lnc. I www.h2m.com 
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acceptable methods for total petroleum hydrocarbon analysis were ehher the existing NJDEP OQA-QAM· 
025 method, or the new "Analysis of Extractable Petroleum Hydrocarbon Compounds (EPH) in Aqueous 
and Soil/Sediment/Sludge Matrices" (aka NJDEP EPH 10108 Revision 2) method. The NJDEP also 
cautioned that the old 418.1 method would not be acceptable. 


2. 	 With respect to the hydraulic lift system, NJDEP Technical Requirements for Site Remediation nASR,,) 
7:26E·6.3(b) requires that "the associated piping shall be drained••:. As indicated in the Report on page 4, 
the hydraulic system piping was left in-place following the removal of the hydraulic lift cylinders, and duct 
tape was used to seal the ends 01 the piping. The product within the piping was not drained, which is a 
violation of NJDEP TRSA 7:26E-6.3(b). Additionally, H2M notes that duct tape is not an approved method 
of sealing product piping. 


3. 	 The presence of the hydraulic lines was not reported to the NJDEP in Section 2.2.2 of the May 2010 
Remedial Action ReportlRemedial Action Workplan prepared by CMX, which indicated that "Hydraulic lift 
components and appurtenant piping were completely removed from the ground..:. The Report corrects the 
earlier omission. indicating that the hydraulic lines were not removed "because to do so would have required 
saw cutting ot the concrete floor in close proximity to the building's wall and footinglfoundation and because 
the pipe pairs were closed-loop with no potential for subsurface discharges: H2M notes that this is 
inaccurate, since at approximately 15.01 hours on June 24, 2010, Omar Minnicks of H2M noJed adischarge 
from one of the three sets of the hydraulic lift piping that had previously been left in·place (see photo nos.1-5 
on the Photographic Log which is included as an attachment to this correspondence). The NJDEP TASA, 
specifically 7:26E-1.4(a), require that "[mm~diately after a discharge commences, any pen-on or persons 
responsible for a discharge who knows or should reasonably know of a discharge shall immediately notify 
the Depaitment..:. H2M was not advised whether the City complied with the notification requirement 
outlined in 7:26E-1.4(a). Additionally, the remaining piping should be uncovered and drained of all product 
using avacuum truck. 


4. 	 The Report does not describe the location of the three (3) sets of hydraulic lift system piping. H2M 
recommends that the locations of the three (3) ~ts of piping left in-place foliowing the hydraulic Uft system 
decommissioning be depicted on afigure in the ftnal report, as required by NJAC 7:26E. 


5. 	 No site investigation soil sampHng was performed to address the potential for ~ discharge to have occurred 
frOlTithe three (3) sets of hydraulic IHt system piping; as reqUir.e<;l by the NJDEP TASRs. SP'69ilically, NJAC 
7:26E-3.9(a)5 indicates that "below grade piping s~all be evaluated to identifY ~ny past {ir present 
di!!C~CJrges using. soil saIl'Jples located ie~o to six inches beloW ~he .piping..",: I:!?M cOllfil1)1!1~ !.!lat this 
requirement applies to hy<:lraulic lift piping in an arr~nYll1ous teleptione Call with the NJOEP General 
Questions holline on June 25. 2010. The former piping set arid t~ tWo. (2)sets. of piping should be 
eval.uated in accordance with NJAC 7:26E-3.9(Ci)5, t/Jrough the pe~olrilai1ce of a site investigation. The 
resultS should be evaluated 10 det~rmine if adCI.itiOOaf t<imedial activities, including the removal of the 
remaining portions of the hydraulic lift syStems. are warranted. 


SP'lciflC Comments. June 291 201 Q 


6. 	 H2M notes that the pipes encountered on the eastem end of the excavation, proximate to former~· 
excavation samPle PE-3 which exhibited the higIlest concentraUon of TPH, connect the floor drain systEl{l1 
within the building to the oil-water separator system' known as AOC·12. This is not noted in the text of the 
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Report. This infonnation is pertinent, since the piping was breached during the excavation activities on June 
25, 2010. The text of the Report should be amended to include this information. 


7. 	 The 6" pipe was noted to contain a dark sludge-like matenal that appeared to contain petroleum product 
(see pholo nos. 6 and 7). The text of the Report should be amended to include this information. 


8. 	 On June 25, 2010, H2M observed the hand digging performed 10 expose the 6" pipe at the base of the 
excavation. H2M notes that the an pipe fell apart when the surrou·nding soil was removed, indicating thallhe 
piping was in poor condition. and that"s integrity may have already been compromised. The text ol·the .
Report should be amended to inclu~e Ihis information. 


. . 9. 	 Since the 3" and 6" piping conveyed runoff from the automotive service operations in the garage. which 

potentially conveyed petroleum products andlor hazardous substances 10 the all-water separator system, 

the piping was breached. and the 6# pipe was found to have poor integrity, it should have been investigated 

in accordance with the NJDEP TRSRs to confirm that discharges containing petroleum products andlor 

hazardous substances that may have occurred from the piping did not impact the subsurface. 



10. 	Petroleum odors were noted in the eastern portion of the hydraulic lift excavation, proximate to the 6" piping. 
The text of the Report should be amended to include this infonnalion. 


11. 	Soils that appeared to be product saturated were encountered at an apprOXimate depth of seven (7] feet 
below site grade along the northern sidewall 01 the eastern portion of the hydraulic lift excavation. below the 
northern side of the 6M pipe (see photo no. 8). The text of the Report should be amended to include this 
information. 


12. 	H2M notes that no details have been provided to the NJDEP regarding the design of the oil-water separator 
system known as AOC-12. Oil-water separator systems are designed to physically separate oil from the 
aqueous material. The aqueous material is typically routed to the sanitary sewer. and the oil is typically 
directed to a waste oil unc;lerground storage tank rUST"). Given the high levels of TPH in this area, and the 
rleld indications of contamination noted in the area of the piping, it is posSible that AOC-12 includes awaste 
on UST that may be a contributing source to the contamination noted. In order to rule AOC-12 out as a 
potential source for the contamination noted in Ihis portion of the AOC-10 excavation, H2M recommends 
that the details of the oil-water separator system be determined. so that the completeness of the 
investigation of AOC-12 can be conf!rmed, and so AOC·12 can be ruled out as a potential contributing 
source to the contamination noled in this portion 01 the Aoo-10 excavation. The text of the Report should 
be amended to include this infonnation. 


13. 	The Report does not describe the location of the 3" or 6" piping conn.ected to the oil-water separator system. 
H2M recommands that the locations of the 3" and 6" piping connected to the oft·water separator system be 
depicted on a figure in the final report, as required by NJAC 7:26E. 


14. 	The text of the Report should be amended to include the depth of the 3~ and 6" piping conne.cted with the 
oil-water separator system. 


15. 	The origihaJ post.;eiccavalion soil samples PE·3. PE,.6, and PE-7 which eXhibitEKJ el~vated TPH 
concentrations. greater than 17,000 ug/kg, were collecll;!d frQm a de~ 01 5.5-6.0 f~t b~191oV sit(t 9ra.t;Ie 
("b$g:J. H2M hotes that post-excavation soil. samples and delin~ation boring soil samPleS c~l!eQ~ed OIl. June 
24,2010 were collecl"ea from depths of 6.5-7:0. 7.0·7.5, and 7.5-S.0 feet bsg. Samples ool!oofed at'th~ 
deeper depths cannol be used to show ihat the contamination previously detected at 5..5-6.0 feet bsg has 
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been adequately delineated and/or remediated in accordance with NJAC 7:26E. H2M notes that NJAC 
7:26E-6.4(a)4 requires that-Post-remediation sample locations and deplh shall be biased towards the areas 
and depths of highest contamination identified during previous sampOng episodes unless field indicators 
such as field instrument meal)urements or visual contamination identified during the remedial action indicate 
that other locations and depths may be more heavily contaminated. In all cases, post-remediation samples 
shall be biased toward locations and depths of the highest expected contaminaUon: Since the highest 
concentrations of TPH ware detected in the 5.5-6.0 foot intaNal bsg. post-excavation and/or delineation 
samples should, at aminimum. be collected to address the 5.5-6.0 loot OOg interval. 


16. 	The Report does not indicate the technical basis for the selection of the soil sampling depth intervals for 
post-excavation soil samples 08-01, OB-05, OB"()9, 08-10 and for the soH sampling depth intervals at the 
delineaHon boring locations OB-02, OB-03, OB-04, OB-06, OB-07. and DB-OS. The text of the Report should 
be amended to include this information. 


17. 	The Report does not indicate the total number of gallons of material removed from the excavation on June 
25, 2010. This information is required by NJAC 7:26E 6.3 and 6.7, and the text of the Report should be 
amended to include this information. 


18. 	Loose bricks. which appeared to have been associated with some former structure which had been 
demolished during excavation activities, were noted along the southern wall of the hydraulic lift excavation, 
proximate to the existing hydraulic lines (see photo nos-. 9 -13). The presence of these bricks, and their 
source/functlon. are not mentioned in the text of the Report. The text of the Report should be amended to 
include this information. 


19. 	Page 7of the Report references a "dark liquid' that entered the excavation from tlla nonhem sidewall (see 
photo nos. 14-21). This material was actually separate phase product. The Report does not incflcate the 
source or content of the separate phase product. and it does not include any 1ab0ratOlY analytical results 
that identity the separate phase product. The NJDEP Guidance for Light Non-aqueous Phase Liquid 
(LNAPL) Free Product Initial Recovery and Interim Remedial Measures document indicates that the 
following parameters should be evaluated as part of a Conceptual Site Model when invesligadng and 
remediating LNAPL free product 


• 	 the source of the LNAPL 

-to d~ermine if the lNAPL is part of a historic or an on-going discharge; 



• 	 the physical propeme~ and c~emical comp~ition of the LNAPL 

--to aid in delen:njna~on of recovei'ability as ii relates to visCosity, mobility. etc.; 

-to aid in determination 01 threats to n6i:lrby, receptors such as: 



• inhalation threats based on the volatility of the LNAPL; 
• ingestion 'threats based on the sol\Jbllity of the LNAPL; 
• general exposUre threats based on the ioxicily of th¢ lNAPL; 


-to aid indeterminiilg the'most useful delineation methods; 
-to determine the correction factor for determining the depth to water for accurate ground water 
contOur maps: 
-to aid in c.tetermination of the most effective remedial approach; 


• 	 the hydrogeologic framework for the site being investigated 

·-eva,luate the stratigraphic and/or structural controls that may be influencing 

LNAPL free product distribution; 
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-evaluate correlation between water table fluctuation and free product thickness; 

--evaluate presence of any high yield pumping wells past and present that may have enhanced the 

horizontal andlor vertical distribution of lNAPl free product at the site; 



• 	 site specific aquifer properties 
-as relative to lNAPl free product distribution and remediation such as 
hydraulic conductivity; 
--evaluate LNAPl free product recovery rates for each product bearing well, 
trench, excavation; etc, such as with the use of bail down tests and/or constant rate pumping tests to . 
optimize design and selection of the lAM; 


• 	 subsurfac::e utilities 

··detennine location, type, depth, dimensions, and orientation of sl,lbsurfaca 

utilities that may act as amigration pathway for lNAPL free product. 



• 	 the type and location 01 receptors that may be threatened or affected by the measurable 
LNAPllree product as stipulated by N.J.A.C. 7:26E·1.15. 


The NJDEP Guidance for Ught Non-aqueous Phase Uquld (LNAPL) Free Product Initial Recovery and 
Interim Remedial Measures document goes on 10 indicate that When reporting to the Department, the 
person conducting the remediation should be able to descnbe the conceptual site model and based upon 
the conceptual site model, the person responsible for ramediating the site should be able depict the extent 
of measurable lNAPl free product on a site map, depict groundwater flow direction, and docume.nt the 
evaluation of preferential pathways for measurable LNAPl free product migration. Decisions regarding 
implementation of initial and Interim Remedial Measures should be suPPorted by the conceptual site inodel.
The Report does not reference the NJOEP Guidance for Ught Non-aqueous PhSSe Uquid (LNAPL) Free 
Product iii/rial Recovery and Intedm Remedfal Measures document, and it does not contain any 01 the 
information required by thai document. 


The type of product identified will. determine the appropriate post·excavation sampling analytical 
requirements, pursuant to NJDEP NJAC 7:261; Table 2·1. Since the type of product was not determined, 
the adequacy of the post-excavafion and delineation sampling conducted cannot be conHrmed. NJAC 
7:26E-2. f(c)1 U'requires that samPles be analyzed for "The Target Compound Ust plus TICslTarget Analyte 
list (TCl+nCsITAL), hexav\llent chromium, petroleum hydrocarbons (PHC), and pH when contaminants 
are unknown or not well documented: Since the contlimiminis ass~ciated with tha sep~rate phase product 
are un\(nown, post-excavation sampling conducted to demonstra.te the lack of an impac. from the separate 
phase product, or the completen~ss of the removal of son~·irnpacted by the separatephl:lSe product, should 
have been analyzed lor TCl+T1CslTAL, hexavalent chromium, petroleum hydrOcarbons (PHC" and pH. 


20. 	NJAC 7:26E-1.12(b)1 requires that the NJDE~ be notified. using the required NJDEP form, within 60days 
after separate phase product is identified. The Report does not inarcate that this requirement wiI! be 
satisfied. The text of the Report should be amended to ackliowledge this reqUirement, and the required 
NJDEP form should be Included, if available. 


21. 	NJAC 7:26~-1.18(a) requires that "The person responsible for ~nducUng the remediation shall conduct a 
vapor intrusion investigation pursuant to this sec::tionand Departments ~apor Intrusion Guidance (VIG) 
when".•:free product is identified in ground wa.ter within 100 feet of a building", The Report does not 
indicate that a vapor intrusion investigation will be performed, as required by NJAC 7:26E-1.18(a)3. The 
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text of the Report should be amended to acknowledge this requirement, and it should include aschedule for 
the pedormance of the required vapor intrusion investigation, which includes neighboring residential 
properties. . 


Specific Comment§, June 26. 2010 


22. 	 Page 8of the Report describes the discovery of abrick structure (see photo nos. 9-13). It is characterized 
as a"brick-walled loundationft


; however, H2M notes that the purpose of this structure is not known. The text 
of the Report should be amended so that it is clear that the exact purpose of the structure is unknown. 


23. 	Page 8 of the Report refers to the dimensions of the large wooden timbers as to·x10". The correct 
dimensions are likely 1O"x10'. The text of the Report should be corrected to rellect the accurate dimensions 
of the large wooden timbers (see photo no. 22). 


24. 	During the course of the remedial action acliviHes conducted on June 26, 2010, Weston representatives 
indicated that they believed that the separate phase product observed was creosote which had desorbed 
from the wooden timbers. H2M notes that, as documented on Page 9 of the Report. some of the wooden 
timbers, that were assumed to be the source of the product. were lelt in-place. and none of the wooden 
timbers were sampled. H2M also notes that the NJDEP typically requires volatile organic compound 
(VOCS), semi-volatile organic compound (SVOC) and acid extractable (AE) analysis on soil and ground 
water samples collected to invesUgate creosote discharges. The post-remedial soil sample analysis 
ouUined within the Report does not include the set of analytical parameters typically required by the NJDEP 
to evaruate potential impacts associated with creosote. 


25. 	The text 01 the Report at the bottom of Page 8and the top of Page 9 indicates that a"minor amount of water 
drained into the excavation from beneath the eastern-most timber footing and was allowed to collect for 
approximately one hour for visual observation. After that time, the water was visually inspected and fOund 
to be clear: This is misleading, as the H2M representative present at the Property on June 26. 2010 noted 
that when excavation actiVities were extended to the north and they reached Ihe brick structure. the water 
entering lIle excavation from beneath the brick structure contained the "dark liquid" (aka separate phase 
product). The text should be revised to accurately rellect the field observations (see photo no. 19)•. 


26. 	 On Page 9 of the Report, it is stated that the source of the "dark liquid" (aka separate phase product) was 
removed and that excavation work was completed within, beneath, and around lIle brick structure. H2M 
notes that the only excavation work completed that involved the hrick structure was along its southern wall. 
which was knocked down using the ~ck.hoe. Avery limi.led amount of mat~iial W;lS rein.Dved from under 
the structure because the limbers holding it UP. bloCked the backhoe and prevented it from remoVing any . 
additiOnal soil. AddiHonaliv. the contractor was instructed to discontinue the ramava! of the timbers b~use 
the bacKhoe didn't have the po~r to remove them. H2M notes that the source of the separate phase 
product was never determined, and the removal of. the remainder of the· brick .structure, llie a~iated 
timbers. and the associated separate pha$e prQt!uct Impacted materials in this area was not completed, nor 
was soil beneath the struCture investigated in any way_ 


27. 	 H2M notes that the exc;avation activities and Se~e phase product removal activities conducted on ~ne 
26, 201I) cOntinuously agitated the standing water within the excavation. which contai"Eid the: ~para:~e 
phase product. The H2M representative noted that in some instances. this agitation mixed the s~parate 
phase product with the water in the excavation as it was agitated. Problems with the excavation dewatering 
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method prevented the full removal of the standing water in the excavaUon, and as a result, pockets of this 
water were left in the excavation (see photo no. t9). The H2M representative questioned this, indicating 
that some separate phase product might still be present The Weston representative indicated that any 
potential remaining material would be addressed as part of the subsequent ground water investigation. The 
text of the Report does not address this issue. 


28. 	 H2M also notes that when the manual dewatering pump was lurne:d off, H2M noted that the residual 
contents within the hose were drained back into the excavation. These materials should have been drained 
into the drum containing the previously removed excavation water. 


: 29. 	 The Report does not indicate the total number of gaHons of material removed from the excavation on June 
26,2010. This information is required by NJAC 7:26E 6.3 and 6.7, and the text of the Report should be 
amended (0 include this infonnation. 


30. 	 The Report does nol indicate the technical basis for the selection 01 the soil sampling depth Intervals for 
post-excavation soil samples 08-13, OB-14, 08-15, and 08-16. The text of the Report should be amended 
to include this information. 


31. 	Post-excavation soil sample 08-16 was coUected from 6.Q.6.5 faat bsg at the base of the northern 
excavation sidewall between the walls of the brick structure. The Report indicates that no field screening 
readings were recorded at the OB-t6 location. H2M notes that this sample was not collected from the sons 
at the bottom of the structure, which was the area where the separate phase product was seen entering the 
excavation. ,H2M also notes that the base sample collected from the westem portion of the excavafion, 
sample 08-09, was not collected from the area where the separate phase product was encountered. 
Therefore, in addition to the fact that the samples that were taken were not analyzed for the appropriate 
parameters, and that !he structure that is located in the area where the separate phase product was noted 
to have migrated from was not evaluated with aPID, this sample location is not appropriate to demonstrate 
the absence of impacts to soils associated with the separate phase product. 


32. 	On· Page 9 of the Report, it is indicated that "the water was visually inspected and found to be clear. No 
dark liquid was observed, which indicated thalthe excavation activities within, beneath, and around the brick 
foundation had removed any material which might have been the source or the dark liquid. Therefore, the 
potential source of the dark liquid and the liquid HseU were removed and post excavation soil samples 
collac,ted at and in proximity to this location, as,further discussed below, to demonstrate compliance with the 
NJDEP SRS.D The type of separate phase product is unknown, as Is the source. This additional 
inform,~tioli regali:ling the ~lSch8.rge of separate phaSe prOduct at the Property is required" in accQrdar;lce 
with NJAC 7:26E·2.1 and -4.4. Additionally, as discussed in bl,llIet t9 above, tlieapproptiate soU sampling 
was not conducted to assess the potential imPacts of the separate phase product di$c~rge. 1'hQ NJOEP 
Gufdance for Ught Non-aqveous Phase Uq!.(id (LNAPL) Free Product Ini~a' Reeovery,£lncfintadm Remedial 
Measures document indiC,atl:l~ that "it should be retognized that at any,site where LNAPL product has been 
discharged, the cpntamination associated with that LNAPl product can eilst' in mUltiple pha.ses 
simultaneously in the subsurface...A coinprehensive remedial invesflgation and remedial aCtion will, taKe 
into account and address the separate, residual, vapor and dissolved ph~ of cOntamination th~t ~ be 
associated, with a LNAPl diScharge.D Given the lack of lilformation regarding the 'type and source ,9f the 
seParate phase product, and'the lack of an appropriate soil or ground water inVestigation, it is premat",reto 
indiCat& that the investigation and remEidiation of the $eparate phase product is comptete. The teid of the 
Report should be amended to include a Aemediallnvestlgation Workpjan and a schedule for the completion 
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of Ihe additional assessment and investigation activities required to fully address the separate phase 
product in accordance with NJAC 7:26E, and the NJDEP Guidance for Light Non-aqueous Phase Liquid 
(LNAPL) Free Product Initial Recovety and Interim Remedial Measures document. 


33. 	 H2M notes NJAC 7:26E4.6(b)5 requires that "if at any time during the remedial investigation offill material 
the person responsible lor conducting the remediation encounters materials that do not meet the definition 
of historic fill material because it includes material whicll ls...free aridlor residual product, as determined 
pursuant to N.J.A.C. 7:26E-2.1(a)14, or containerized waste, the remediation of each such area shall.be 
conducted as a separate area(s) of concern pursuant to N.J.A.C. 7:26E-4." Therefore, the separate phase 
product identified in the AOC-IO and historic fill area should be deSignated as a separate area of concem, 
and investigated, as appropriate. 


34. 	 H2M notes that the NJOEP GUidance for Light Non-aqueous Phase Uquid (LHAPL) Free Product Initial 
Recovety and Interim Remedial Measures document states that "Permanent wells are necessary to be 
installed in any LNAPL free product investigalion•••Permanent wells should be placed within the plume to 
monaor the effectiveness of product recovery and down-gradient immediately outside the free product 
plume boundary to act as asentinel point for product migration: Monitoring well MW4 was installed on the 
opposHe side of the excavation. at a distance of over twenty (20) feet from the area where the separate 
phase product was encountered. Therefore, the placement of MW-4 is insuffICient to document the 
condnued presence or absence of separate phase product and dissolved ground water quality in the area of 
the product. in accordance wfth the requirements of NJAC 7:26E and the NJDEP Guidance tor Light Non
aqueous Phase Liquid (LNAPL) Free Product Initial RecovelY and Interim Remedial Measures document 
H2M also notes that untilUle physical properties and chemical composition of the separate phase product 
are determined, ground water sampling parameters should be comprehensive enough to adequately 
investigate the potential chemical constituents of the any potential separate phaSe product contents. 


35. 	 H2M notes that the concenlrations of polynuclear aromatic hydrocarbons (PAHs) at sample location 0B-08 
were almost two (2) orders of magnitude higher than the concentrations of PAHs at the other soil samples 
analyzed for PAHs as part of the June 2Q10 soil sampling performed at the Property (specHicaOy, samPles 
OB-05, OB-Ol, and OB-l0). Sample OB-08 was collected in the general area of the previous post
excavadon sample PE·3 and the en pipe that conveyed materials to the oil-water separator system. The 
contamination in this area, as exemplif!ad by OB-08, appears to represent impacts associated with a 
discrete discharge, rather than historic fill. Therefore, the contaminallts identified at OB·08 should be 
deline.sted, and their source should be investigated and reported, as appropriate, to the NJDEP pursuant to 
the requirements of NJAC 7:26E. 


Supplemental G(pundwater Activities 


36. 	It is unclear if MW-4 was installed in a location that satisties the grOllld water investigation requirements of 
NJOEP NJAC 7:26E (see photo no. 23). No ground water flow maps or contours ~p~iliaed to confirm 
that the waU is instailed in a loc.aUon sufficient to evali.t!Ue pOtentiallmpa~ts tram the hydraulic lift syst~m. 
Page 10 of the Report irujicateslJ:iat "In accordance. with NJOEP's· request during the Ju~ 17,.2910 
conterencecan, the monitoring. well placement was biased to the location of the February 3, 2/!10 pOst 
excavation soil sampling point PE.:a which h~d the highest reported TPH concentration.,;" H2M notes that 
the NJOEP did not indicate aspeCific [ocaUon for monitoring well MW·4. Placement of the well should have 
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been based on ground water flow direction based on calculations using ground water elevations. A ground 
water contour plan should be prepared and submiUed to the NJDEP, as required by NJOEP NJAC 7:26E. to 
support the location of the permanent well. 


Specific Comments. June 29. 201 Q 


37. 	On page 11 of the Report, it is indicated that 3941)8110ns of impacted groundwater was transported and 
disposed off-site..: It is unclear if this represents the total for the aqueous materials removed from the 
excavations and generated during monitoring well development, or if this number simply represents the 
drummed materials that had accumulated onsite. The Report should be modified to clarify this. 


38. 	On page 12 of the Report, it is indicated that "The additional excavations covered the locations of CMX 
sidewall samples PE-3, PE-6, and PE-7•.," H2M notes that the June 2010 delineation soil sample OB-03 
was conecled approximately lour (4) feet north or the former PE-6 sample location. and Ihat the June 2010 
post-excavation and delineation sample depths do not correspond to the depth intervals or the February 
2010 post-excavation sample locations. H2M also notes that no sidewall sample was collected from the 
eastern-most sidewall of the June 2010 excavation. No sampling data exists to evaluate the contaminant 
concenlralions in soils between the eastern wall of the June 2010 excavation, and sample location DB-os. 
Delineation samples DB'()6 and DB-07 are intended to demonstrate the clean zone to the east. but again, 
H2M notes that the depth intervals sampled at 08-06 and OB-07 do not match the depth interval of former 
post-excavation sample PE·3. Based on these discrepancies, additional post-excavation samples should 
be collected from the proper depth intervals. 


39. 	On page 13 of the Report, it is indicated that "The PAH concentrations in sample 08-08-062510 were 
generally higher than in other samples collected at the site which could be aUributed to the heterogeneous 
nature of histOriC fill or could potentially be associated with the former SUbsurface hydraulic lift system at 
AOC-10.w However, review 01 the boring logs provided with the Report indicate that while 'FILL' materials 
were IlQted in the boring logs. 'FILL' materials were not noted at the 7.5-8.0 foot bsg depth interval sampled 
at the DB-Oa soil boring location. Since 'Fill' materials were not noted at the DB-08 sample depth, the 
Report text should be correCted to remove the reference to historic fill as a potential source for the PAH 
contamination detected at OB-Oa. . 


General Comments 


40. 	The Report should be modified so that it includes all of the information" required in a Remed'1aI Action 
Report. as outlined within NJAC 7:26-6.7. 


41. 	A Deed Nolice with associated engineering controls Is the remedial action that has been p'.ropo~ed at t~e 
PropertY to addreSl? the remaining iinpacted historic fill material and soUs. NJAC 7:26e·a.l(c) $~tes 1hat"ln 
evaluating theprQtectivenesS of Ii reme(jial actio.n that inCludes an e!lgineering and!Q"r lllstitutiori~ co~trol. 
the person responsible for conducting the remediation shall document in the remedial aelien workptan. hOw 
each of the follOWing criteria has been evaluated to ensure that the remedial action is protective of the pubrlC 
health and safety and of the environment 
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1. The concentration of contaminants; 
2. The mobility and toxicity of the contaminants; 
3. The presence of free andlor residual product, off-spec or discarded product or byproduct from a 
manufacturing or industrial process. containerized wastes, or buried waste;•••• 


During the June 17, 2010 conference call. the NJDEP indicated that while historic fill can be left in-place 
using aDeed Notice and aCEA, any discrete discharges would have to be investigated and remediated in 
accordance with NJAC 7:26E. Since separate phase product has been discovered at the Property; an 
amendment to the RAW, or a similar NJDEP compliant document, demonstrating that the separate phase 
product has baan adequately evaluated, should be submitted to the NJDEP to ensure that the proposed 
remedial action is still adequately protective, as required in 7:26E·8.~(c). 


42. 	The Preliminary Assessment Report included as Appendix A to the April 2009 PreUminruy AssessmenllSite 
Investigation/Remedial Investigation/Remedial Action Work Plan prepared by CMX indicates that the 
NJDEP required some additional activities to be conducted regarding the former USTs. Specifically, it was 
indicated that in regards to the lead contaminants in excess of the NJOEP sec in soils, the City of Hoboken 
shall either: 


• 	 Remediate lead impacted soils to comply with the most restrictive SCC and confinn this with the 
collection of post excavation soil samples; or 


• 	 Fully delineate the horizontal and vertical extent of soil contamination and submit aproposal for an 
alternative residentiaUnon-resldential use remediation standard. For this to be done, engineering 
andlor institutional controls may be required In accordance with N.J.S.A. 58:1OB-13. The letter noted 
that aproposal to leave soils in place that are above the NJDEP Impact to Groundwater Cleanup 
Criteria (IGWSCC) would require agroundwater investigation pursuant to N.J.A.C. 7:26E-4. 


H2M notes that the horizontal and vertical delineation of lead in fill material has not been completed to date. 


43. 	On Ihe June 17, 2010 conference call with the NJDEP, H2M indicated that they had notified the City of 
Hoboken representatives of the fact that contaminant concentrations (most notably PAHs) wel'e detected, in 
some samples, at levels that were an order of magnftude (or more) above the concentrations idenUfied in 
the historic fill. SpecHically. the post-excavation soit ~amples. from the hydraulic lift area and from SO-5. 
H2M notes that similar elevated concentrations of PAHs were detected in sample DB-08 collected <In June 
25, 2010. The N,JDEP indicated that they would take a loo~ at this data. The NJOEP should be contacted 
by The City of Hoboken to determine if the NJDEP has evaluated this data, and if they have, to determine 
what their conclUSions andlor requirements are regarding the elevated PAHs; 


44. 	 On the June 17, 2()10 conference call with the NJDEP, H2M indicated that they had notified the City of 
Hoboken representatives of H~M's concern that the ~ljneafi6n and PQ$t~xcavation soil sa(nples collected 
from the HF-4 tetrachloroethane (peE) excavation were from deP\hs thaL in many in~tancest di9. not 
correspond to the depth of the initial PCE excee<ience. Th.e NJI)EP indica.ted that tliey ev8iuate, th~ aa~. for 
this area. In addition. H2M indica.ted that they had notined Ihe City of HOboken represeri~~iyEi$ that the 
monitOring well used to investigate the area, MW-1, is locat~d 'side gradien~ and not d6wngradient, to ~ 
excavation. POE was previOusly detected in this well; however; only one subs6ql!ent rouild of sam~fing 
was conducted during which the groundwater was clean. The NJDEP should be contacted by The City of 
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Hoboken to determine if the NJDEP has evaluated this data, and if they have. to detennine what their 
conclusions and/or requirements are regarding the appropriateness of the PCE soil delineatlon, and the 
ground water investigation conducted to evaluate the potential ground water .impact from the PCE 
contaminated soils. 


45. 	 H2M notes that the May 2010 Remedial Action Report/Remedial Action Work Plan (RARIRAWP) submitted 
by CMX proposed the installation of three (3) monitoring wells. During the June 17.2010 conference call, 
the NJDEP indic!,\ted that a Classification Exception Area for groundwater impacted solely by historic fill is 
approvable to the property boundaries, and that if the ground water contaminants are all attributable to only 
historic fill, the three (3) additional monitoring wells may not' all be necessary. To date, only one additional 
monitoring well, MW-4. has been installed. H2M notes that ground water impacts are no longer limited to 
historic fill, since separate phase product was observed on ground water in the excavation. Based on the 
fact that impacts to ground water not associaled with the historic fill have been discovered, additional 
monitoring wells will be required. 


46. 	During the June 17. 2010 conference call with the NJDEP, the NJDEP stated that they require cross 
sections oltha site cap being used in the Deed Notice lor the existing conditions at the time of submission. 
Since the Deed Notice has been submitted for the existing conditions. the cross section diagrams should 
reflect those conditions. The NJDEP also indicated that a Remedial Action Permit would be required. H2M 
is not aware of whether the City has provided the required cross sections, the required Deed Notice, or the 
required Remedial Action Permit. 


Based on the information presented herein, H2M believes that, Since additional investigation activities are required at 
the Properly. including in AOC-10, a no further action tmimit 'n for AOC-10 is not justified at this time. If you 
have any questions or comments, please contact us our Parsip y. New Jersey office. 


Very truly yours, 


H2. 	AssoaAT~~~ 


anne Derby, P.G. 
Senior Geologist 


00: Robert Crespi, Esq. 
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Photo 2: Product piping on southern side ofexcavation. 
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Photo Ii: Broken pipe in Ihe easlern porlion of Ille excavation. 
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Phoro 7: Broken pipe in the eaSlern portion of the excavation. 
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Photo II: Brick structure 
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Photo 13: Buse of brick structure 
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Photo 14: Free phase product ente~ing from beneath brick structure 
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Photo 19: Brick ~Iruclu(e stained soil and free-phase product 
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Photo 10: Brick structure and limber 


Photo 11: Base ofbrick structure where product was observed 10 be entering the excavation 
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Hoboken, New Jersey 


Photo ZZ: Wooden timbers removed feom excavation 


PholO 23: Location of monitoring well 
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August 3,2010 
Via. E-mail Only 
John lVI, Scagnelli, Esq. 
Chair, Environmental & Land Use Law Group 
Scarinci Hollenbeck 
1100 Valley Brook Avenue 
P.O, Box 790 
Lyndhurst, NJ 07071-0790 


Re: 	 Purchase & Sale Agreement between City of Hoboken (the "City") and 
SHG Hoboken Urban Renewal Associates, LLC ("SHG")("PSA") 
Block 1, Lot "-Hoboken, NJ 


Dear Mr. Scagnelli: 


We received Weston's July 30, 2010 response to H2M's correspondence to Douglas M, 
Cohen, Esq, of SHG, which provides H2M's comments to the July 19, 2010 Supplemental 
Remedial Action Report for AOC-10, prepared by Weston ("SRAR"), We also received a copy 
of your letter enclosing the revised SRAR. dated today. which incorporates a few minor 
revisions based on some of H2M's comments, 


While H2M disagrees with many of the responses in Weston's letter, we will not respond 
in kind, as H2M's comments speak for themselves, and SHG stands by them, SHG remains 
troubled by the City's approach to the investigation, and in particular to Weston's. 
characterization of the observations in the field, For example, we are confused at the removal 
of any reference to creosote in the revised report, since it was in the original draft SRAR. 


Further, Weston continues to mischaracterize the "dark liquid" in accordance with the 
definition of "LNAPL" in the NJDEP Technical Requirements for Site Remediation ("TRSR"), 
which is as follows: "Ught non-aqueous phase liquid" or "LNAPL" means hydrocarbons that exist 
as a separate and immiscible phase liquid when in contact with water and/or air, and can exist 
as a continuous phase (mobile) and/or a discontinuous mass (immobile) and is less dense than 
water at ambient temperature," 
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The material noted by multiple H2M representatives in the excavation was a continuous 

layer of separate phase product that floated on (i.e. was less dense than) water. In the absence 

of targeted analytical testing to prove the contrary, the separate phase product noted by H2M 

personnel meets the TRSR definition of, and should be evaluated as, LNAPL. 



We have also enclosed a revised response to "Bullet #11" of H2M's comment letter, to 

provide the correct figure of the referenced excavation area. 



SHG cannot let stand the mischaracterizations and failure to appropriately investigate 
the conditions at the property. As such, SHG demands that the City immediately schedule a 
teleconference or meeting with the NJDEP case team for this week to insure that the NJDEP 
considers all of the facts during its review of the SRAR. Please let us know by 5:00 pm on"-: 
Wednesday, August 4th


, the date and time for the call or meeting. If we do not hear from you by 
that time, SHG will assume that the City does not intend to do so, will schedule the call or 
meeting, and invite the City to participate. SHG's representatives are available for a call on 
Thursday, August 5th


, after 4:30 pm, or either Wednesday, August 4th
, after 12:00 pm, or Friday, 


August 6th 
, after 12:30 pm. 


Verytrj1y yours, 


~.!/ 
:Aio~SPi-'"" 


RHC:bbs 
Enclosure 
cc; Peter Hekemian. SHG Hoboken Urban Renewal Assoc. (bye-mail-w/encl.) 


Douglas M. Cohen, Esq., SHGHoboken Urban Renewal Assoc. (by e-mail-w/encl.) 
Mayor Dawn Zimmer (by e-maIl- w/encl.) 
Michael Kates, Esq., Hoboken Corporation Counsel (bye-mail -w/encl.) 
Gordon N. litwin, Esq, Ansell Grimm & Aaron (by e-mail- w/encl.) 
Andrew Provence~ Esq., Ansell Grimm & Aaron (by e-mail- w/encr.) 
City Council of Hoboken (by overnight mail-w/encl.) 
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architects + engineers 
119 Cherry Hill Road. Ste 200 :'!; 862.207,5900 
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August 2. 2010 


Mr. Douglas M. Cohen, Esq. 


SHG Urban Renewal Associates, LLC 

c/o The S. Hekemian Group 

45 Eisenhower Drive 

Paramus, New Jersey 07652 



Re:, 	 Response to Bullet #11 ofthe July 30,20]0 Weston Letter to John M. ScagneUi 

S5.tiS Park Ave12S6 Observer Highway 

Hoboken. New Jersey 



Dear Mr. Cohen: 


H2M Associates, LLC has prepared this correspondence in response to bullet #11 of the July 30, 
2010 letter prepared by Weston addressing the July 13,1010 Supplemental Remedial Action Reportfor 
AOC-JO Comment letter prepared by H2M. Specifically, in bullet #11 of the July 30,20]0 Weston Letter 
to John M. Scagnelli, Weston indicated that H2M had mistakenly included a picture of the southern wan 
of the hydraulic lift excavation instead of the northern wall referenced in H2M's letter. In order to correct 
this mistake. H2M has attached additional photographs which show the stained soils along the northern 
sidewall, referenced in H2M'sJuly 13.1010 Supplemental Remedial Action Reportfor AOC~lO Comment 
leiter. 


Ifyou have any questions or comments, please feel free to call. 


vcry truly yours, 


SSOCIATES, INC • 


~.
.~, :1{;ltt Dru\l;~ 

J . e Derby, PG 


. Senior Geologist 


cc: Robert Crespi. Esq. 







256 Observer Highway 
Hoboken, New Jersey 


!':'s!~~~., 
Photo'j;Looking e<l!it in eastern purtion of excavation. Slained soil can be seen on northern wall, 


Photo 4; View of northern and eastern walls showing stained soils 







256 Observer Highway 
Hoboken, New Jersey 


Photo 2: Stained soil in !he bottom of eltcavalion. looking north 
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August 5, 2010 


Via E-mail &Regular First Class Mail 


Gordon N. Litwin, Esq. 
Ansell Grimm & Aaron 
60 Park Place, Suite 1114 
Newark, NJ 07102 


Re: 	 Purchase & Sale Agreement between City of Hoboken and 
SHG Hoboken Urban Renewal Associates, LLC ("PSA") 
Block 1, Lot 1-Hoboken, NJ 


Dear Mr. Litwin: 


This is in response to your Notice of Breach of Contract to SHG Hoboken Urban' 
Renewal Associates, LLC ("SHG"). dated August 5, 2010 ("Notice"). wherein you, on behalf of· 
the City of Hoboken (the "City") assert a breach of the PSA as a result of correspondence with 
the New Jersey Department of Environmental Protection ("NJDEP"). Your Notice continues to 
misinterpret and misstate the rights and obligations of the parties to the PSA. As we have 
stated repeatedly, the City's position and interpretation of the PSA is grossly mistaken, 


Your allegation that SHG's submission of factual infonnation to NJDEP (which included 
the City's responses) was prejudicial is laughable, As the City should know, NJDEP will 
.evaluate the facts of the case and make a technical decision based on those facts. SHG's 
submission merely provided the NJDEP with all of the facts, since the City's report failed to do 
so, As we previously stated, the City's omission and mischaracterization of critical information 
can only be viewed as an attempt by the City to defraud the NJDEP, and thus, the people of the 
State of New Jersey. This is especially true in light of the fact that the City was provided written 
notice of its omissions and mischaracterizations in advance of its submission to NJDEP, but 
intentionally chrise to ignore same. NJDEP will review the data in front of it and make a 
technical detennination of the adequacy of the City's investigation, an evaluation it could not 
have made without all of the facts. 
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SHG's disclosure of Weston's response to H2M's comments was not in any way 
prohibited by contract or the principles of good faith and fair dealing. In fact, one wonders how 
the City could be prejudiced by the submission of Weston's responses to H2M's comments, 
which, according to the City, resolved all of the issues raised by H2M. 


As we have stated several times. SHG is not in any way prohibited from contacting 
NJDEP without the City's consent. Again, if the City intended to so restrict SHG's rights in this 
matter. it should have insisted that such a provision be included in the PSA, as did SHG. The 
City failed to revise its report to include the facts necessary for NJDEP to make an informed 
decision in order to protect human health and the environment. The City then failed to schedule 
a phone call or meeting, as requested by SHG as a demonstration of good faith, to discuss the 
issues previously raised by SHG. Thus, SHG had no choice but to submit the necessary 
information, as was its right in order to protect its contractual interest and the interest of the 
public. SHG will not allow a fraud to be perpetrated on itself, NJDEP or the people of the State 
of New Jersey. As such, SHG expressly denies the City's demand that it rescind the 
submission. 


The City's aflegations that SHG is attempting to delay the City's efforts to obtain the 
required approvals remains incredulous. As previously noted, had the City not delayed 
implementing the environmental investigation since execution of the PSA, it would not be in this 
position. We further note that SHG, as it has continuously done,. responded promptly to the 
City's draft SRAR. In fact SHG provided detailed comments to the City's SRAR in less than 4 
business days, with no previous notice of when it would receive the draft report. The City then 
took 7 days to respond to SHG's comments. choosing to ignore the.most significant. The City 
remains the only party failing to act in good faith in this matter. 


Finally, we understand that Mayor Zimmer contacted Dave Rubin at the NJDEP without 
SHG's knowledge or consent. Such ex parte communication constitutes a breach under 
Section 5 of the PSA. SHG warns that any further ex parte communication with the NJDEP by 
the City or its representatives in order to influence the N ..IDEP's determination will be deemed a 
further and separate breach of the PSA. 


SHG reserves any and all rights and remedies it has or may have pursuant to the PSA 
based upon past or future breaches of the PSA. 


Very t~'JJrs 


RDbLSPI 


RHC:bbs 
cc: 	 Peter Hekemian, SHG Hoboken Urban Renewal Assoc. (byeMmail) 


Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Assoc. (by e~mail) 
Mayor Dawn Zimmer (by regular first class mail) 
City Council of Hoboken (by regular first class mail) 
Michael Kates.· Esq., Hoboken Corporation Counsel (by e~mail) 
John Scagnelli, Esq. (by e~mail) 
Francis X. Regan. Esq. (by e~mail) 
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Introduced~~-g;;o.;:F=--_ 


second~ 
CITY OF HOBOKEN 


RESOLUTION NO.: 


RESQLUTION DECLARING SHG HOBOKEN URBA."N' RENEWAL 



ASSOCIATES, LLC IN BREACH OF CONTRACT 



WHEREAS, the City of Hoboken is under contract to sell on August 13,2010 


Lot I in Block 1 (the "Public Works Garage Site") to SHG. HOBOKEN URBAN 


RE~EWAL ASSOCIATES, LLC (hereafter "SHG") pursuant to a redevelopment 


initiative, and a public process by which SHG was chosen purchaser and redeveloper of 


the Public Works Garage Site at a price of $25,500,000, and protracted litigation in which 


the choice of SHG was successfully defended by the City; and 


WHEREAS, the closing has been put in jeopardy by SHG, which on April 27, 


2010 presented to the Mayor and, at the Mayor's urging, to the City Council in May, 


2010, followed by SHG's letter to the City Council 'of June 2, 2010 containing its 


proposal to significantly reduce the consideration to be paid for the property (which SHG 


estimated to be valued at $14,OOO,000±) and which would have dramatically reduced the 


value ofthe agreement for the City; and 


WHEREAS, since SHG's offer was rejected by the Council, SHG has engaged in 


a series of actions calculated to sabotage the closing of title, as detailed in the appended 


chronology, in clear violation of the duty to contract in good faith and deal fairly; and the 


proscribed and limited role of SHG in the City's environmental approval process; more 


particularly. improperly interfering with the City'S efforts to obtain timely approvals of 


the environmental remediation plans for the Public Works Garage Site, including by 


making unauthorized, unilateral and ex parte submissions to the New Jersey Department 


ofEnvironmental Protection; and 







WHEREAS. SHG affinnatively refused to rescind such submissions and the 


adverse effects ofsame can no longer be cured; and 


WHEREAS, SHG failed to exercise due diligence during a six-month contractual 


period to do its own environmental sampling and testing, ending in August 2008; only 


expressing the interest in doing so when it had decided that it did not want to close on the 


original tenns of the agreement and using environmental criteria and a deliberate 


denigration of the City's efforts and personnel as a strategy for avoiding a title closing; 


and 


WHEREAS. the City and SHG are also parties to a Redeveloper's Agreement 


with respect to the Public Works Garage Site, and said agreement is terminable by the 


City following tennination ofthe Purchase and Sale Agreement for said property. 


NOW THEREFORE, BE IT RESOLVED by the Council of the City of 


Hoboken that it hereby declares SHG HOBOKEN URBAN RENEWAL 


ASSOCIATES, LLC to be in breach of the Purchase and Sale Agreement entered into 


on May 12, 2008; and 


BE IT FURTHER RESOLVED that, said breach can no longer be cuted; and 


BE IT FURTHER RESOLVED that SHG having defaulted thereunder, 


Corporation Counsel and special redevelopment counsel shall take the necessary steps to 


enforce the remedies for breach or default set forth in the Purchase and Sale Agreement, 


including tenninating the Agreement and retaining as liquidated damages the deposit 


monies; and 


BE IT FURTHER RESOLVED that the City Council authorizes the termination 


of the Redeveloper's Agreement with SHG and directs Corporation Counsel and special 


redevelopment counsel take the necessary steps to terminate same. 


MEETIN.G: August 10, 201 0 


APPROVED AS TO FORM: 


Michael B. Kates 
Corporation Counsel 
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, 
DATED: 08/10/10 ' 


STATEMENT OF FACTS 

PERTAINING TO ACTIONS TAKEN BY SHG HEKEMIAN URBAN RENEWAL 



ASSOCIATES, LLC, CONTRACT PURCHASER FORBLOCK l"LOT 1 



This document was prepared for thereview arid cqnsideration ofthe City Council ofthe City of 
Hoboken, and does not necessarily contain or reflect the views and/or opinions ofthe City 
Council unless and until adopted by resolution. 


A. BACKGROUND 


1. , The City ofHoboken (''the City") is a party to a Purc~se and Sale Agreement' 

("PSN,) for Block 1, Lot 1 in Hoboken (''the Property'), and a separate Redeveloper's 

Agreement with SaG Hoboken Urban Renewal" Associates, LLC ("SHG"), which wer.e ratified 

by the Hoboken City Council on August 13, 2008. ' 



2, Under the PSA, SHG would acquire the Property from the City for a' purchase 

price of $25.5 million and rede"elop same in accordance' with a redevelopment plan (''the 

Project") adopted and amended in accordance with the Local Redevelopment and Housing Law, 

N.r.S.A. 40A:12A-1 et seq .. 


, 3. To secure the PSA and SHG's performance thereunder, the City holds in escrow a . 
deposit of$2.55 million paid by SHG. Under the Redeveloper's Agreement, SHG also paid to 
the City an administrative fee of$200,000. 


4. By letter dated May 21, 2010, the closing oftitle ("the Closing") was scheduled 

by the City'for August 13,2010. 



5. Under the PSA, and as a condition ofclosing title to the Property, the City is 

required to obtain, at its own cost and expense, certain app!(;lvals e'Environmental Approvals") 

from the New Jersey Department ofEnvironmental Protection ("DEP"): 



, 6. ln furtherance of this obligation, and with the assistance of its environmental 

coUnsel and its environmental consultant, the City has conducted numerous studies and tests of 

the property, and made various submissions to DEP, including but not limited to a Remedial 

Action ReportJRemedial Action Work Plan (submitted May 28,2010) ("RARIRAWP") and a 

Supplemental Remedial Action Report (submitted August 2, 2010) ("SRAR"). 



7. Under the PSA, SHG's role with respect to the City's efforts to obtain said' 
approvals is limit,ed to (1) revieWing the City's prospective submissions to DEP, and (2) 


, participating jn'any meeting or phone calls between the City and DEP. 
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'B. SHG'sALTERED'POSITION 


L On or about June 2, 2010, SHG advised the City Council at a public meeting that 
the real estate market was in the worst economic downturn since the Great Depression, and the 
property it purchased for $25:5 million had recently been appraised at approximately $14 
million. 


,2. Purportedly to place the Project "on firm fiscal ground," SHG requested certain 
and substantial modifications to the Project, including the inclusion of a supermarket, a reduction 
in PILOT payments (to levels 'not permitted by the Long Term Tax Exemption Law; NJ.S.A. 
40A:20-1 et seq.), and a monetary contribution of$1 million in lieu of the construction of 24 
affOJ;dable housing units. 


3. SHG's proposal was not met with the i'mmediate approval of the City Council 
(and was later rej ected). 


C. COURSE. OF CONDUCT 


1. Ex Parte Call with DEP 


a. Shortly thereafter, SHG began to threaten to subsequently engage in 
conduct that was not permitted by the psA and that threatened to interfere 'with the City's 
efforts fo obtain Environmental Approvals in advance ofthe Closing. 


,p., In early June, SHG, through its environmental consultant, H2M, contacted 
and scheduled a telephone conference with the DEP case manager handling the City'S 
application for its Environmental Approvals to critique the City's RARJRAWP, without 
first contacting or receiving the 'permission of the City as required by the PSA. 


c. The City's redevelopment counsel, by letter dated June 11,2010, sent a 
Notice of Pending Breach ofContract to SHG, advising that H2M's actions in this regard 
threatened to breach the PSA because the PSA does not allow SHG to have ex parte 
contacts with DEP concerning the City's application. 


d. Thereafter, a teleconference to discuss the DEP's review of the SRAR 
occurred between DEP and the City, and SHG was allowed to participate in accordance 
withthePSA 


2. Demand to Test/Study Property 


a. On or about June 17,2010, SHG, through its enviromnental counsel, 
Robert H. Crespi, of Wolff& Sampson, advised the City ofSHO's intention to conduct 
"additional due diligence sampling" upon the subject property "pursuant to the Access 
Agreement" with ~e City, which had expired on or about August 28: 2008. SHO had no 
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right to conduct such sampling under the PSA, said right having terminated upon the 

expiration ofthe Access Agreement. 



b. . It is noted that SHG conducted no environmental sampling whatsoever 
upon the Property prior. to the submission of its original proposal, as permitted by the 
City's Request for Proposals issued in October of 2007 , nor when it was permitted to do 


.so prior to the expiration of the Access Agreement. Its desire to conduct such testing 
materialized only after the City denied its request to modify the PSA as a result ofthe 


, alleged decline in value of the property. 


c. The Jl.Ule 1i·" letter further advised that SHG intended to submit to DEP 
its "minutes" ofthe teJeconference between DEP, the City and SHG, even though DEP 
had not requested that such "minutes" be taken or submitted, 


. d.· The City~s redevelopment counsel, by letter dated June 18,2010, sent a 

Notice ofAdditional Pending Breach of Contract to SHG, advising that SHG had no 

present right to conduct any tests or sampling on the Property, and that SHG is not 

authorized to make asubmission to DEP, minutes or otherwise, under the PSA. 



e. Thereafter, SHG did not conduct any additional tests or sampling on the 

Property and apparently refrained from submitting its minutes to DEP. 



3. Interference with Environmental Activities IThreat~ned Ex Parte Contact 


a As a courtesy. and in the spirit of cooperation and transparency, the City 
pennitted SHG and its representatives to observe and to photograph environmental 
·activities undertaken by the City on June 24-26, and 28, and July 12,20 and 26, 20] 0; 


b. At the onset of these activities, SHG and/or its representatives: 


i; Demanded that soil samples be split arid provided to it, 
notwithstanding no contractual right to same, which demand was made to City 
representatives as they were performing these activities; 


ii. . Demanded to be advised ofthe photo ionization detector (<<pm") 
. readings as they were being taken in the field, notwithstanding having no . 
contractual right to same; 


1ll. Attempted to take PID samples (while the activities were 
underway), after being told on a prior occasion that it was not pennitted to 
conduct any sampling activities; 


iv. Attempted to direct the manner in which the City's representatives 
were conducting these activities, including by demanding, while onsite, that 
certaiti tasks be performed in certain ways, by requesting the right to give 
technical "suggestions" to the City's environmental consultants and contractors 
relating to the performance of these ac:tivities, and by communicating, directly to 
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the CitY's enviroI'lll1ental consultant, that the Work be. held up until SHO's 
representatives arrived for scheduled activities; and 


v. Engaged in these and other activities to the extent that on June 25, 
2010, City representatives had to divert their attention from these activities to 
meet With SHG's representatives to demand that they stop interfering with these 
activities. 


c. By email dated June.25,2010,SHO's·environmentalcounsel,Mr.Crespi, 
advised the City of SHd's intention to contact DEP to critique the remedial activities 
perfoimed by the City. . 


d. The City's redevelopment counsel, by letter dated June 25, 2010, sent a 
Notice of Additional Pending Breach ofContract to SHG (via Mr. Crespi), (1) advising 
that the above-described conduct· has interfered with the City's temedialactivities and 
constitutes a potential breach ofthe PSA, (2) demanding that SHG cease and desist from 
further interfering with those activities in any manner whatsoever, and (3) demanding 
that SHG refrain from making any ex parte communication with DEP concerning these 
activities. 


e. Thereafter, SHG abated the above conduct and, as far as the City is aware, 
refrained, at that time, from contacting DEP concerning these activities. 


4. Deiaying the Submission of the Supplemental Remedial Action Report 


a. While actively attempting to obtain its Environmental Approvals in 
advance ofthe August 13th Closing date, on July 19,2010, the City asked SHG for its 
comments on its draft S"RAR:.the following day (July 20th


). 


b. As the SRAR covered one 60Q-.sq. foot Area of Concern (AOC-1 0) and 
was a supplement to the prior RARIRAWP, the City's environmental consultant advised 
that SHG was being afforded sufficient time to provide any conunentS. 


c. SHG's environmental counsel, initially demanded that SHG be given 10 
days to respond to same, ,notwithstanding the pending Closing date and without stating a 
practic~l reason for same. The PSA provides that the City will employ "reasonable 
efforts" to ,provide SHG with any prospective submissions to DEP at least 10 days in 
advance. 


. d. After some negotiation, the City agreed to accept SHG's comments on the 
SRAR, at the close ofbilsiness on Friday, July 23, 2010, thereby delaying the City's 
filing by a number ofdays. . 


5. Demanding a Teleconference with DEP 
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a. By letter dated August 3,2010, SHG's environmental counsel, Mr. Crespi, 
"demanded" that the City.schedule a meeting or teleconference with the DEP to provide 
SHG the opportUnity to critique the City's SRAR, notwithstanding the lack ofany 
contractual right to make'such a c:k:mand. 


b. . In his August 3, 2010, Mr. Cres.pi further threatened that SHG would 
arrange for its own call if theCity failed to acquiesce to this demand. 


c. In accordance with the PSA, the City, its environmental consultant and its 
environmental counsel, in good faith reviewed SHG's comments (as contained in a 46
point memo prepared by its environmental consultant, H2M) to the draft SRAR and 
incorporated those it deemed appropriate into tbe final SRAR Many ofH2M's' 
comments perj:amed to a minimal amount of "'dark" liquid·observed by the City's 
environmental consultant during the dewatering process. As that process continued, the 
"dark'~liquid did not reemerge and the water ran clear. After a break ofover an hour, no 
dark liquid had reemerged and the water in the bottom ofthe excavation remained clear. 
SHG and H2M contend that additional steps were'necessary, but we believe that all 
proper proc;edures were followed. 


d. While not expressly required by the PSA, the City's enviromnental 
consultant, responded in writing to each ofH2M's 46 comments. The City's 
environmental consultanrnoted that·some ofH2M's comments (1) were based upon 
factual assertions inconsistent with his observations, (2) pertained to issues already 
resolved with DEP, and (3) represented a difference ofprofessional judgment. 


e. Having reviewed •.considered and addressed each ofH2M'scomments,·the 
City advised saG that it would not request such a conference and further that any ex 
parte contact may be regarded as a potential breach of contract. 


f. Although SHG did not ttltimately request a conference withDEP (as far as 
the City is aware), SHG did act in a manner that was apparently detrimental to the City, 
as described below. 


6. Sub~itting its Critique of the City's SRAR to DEP 


a. On August 5, 2010, SHG, through its environmental counsel, Mr. Crespi, 
filed H2M;s 46-point memo regarding the City's SRAR, and other documents, with 
DEP. This filing Vfas not permitted under the PSA; 


b. Such submission was made unilaterally and ~ parte, without the prior 
knOWledge or consent ofthe City, and is not pennitted under the PSA 


c. Such submission was made notwithstanding the efforts of the City 10 
review, consider, incorporate and respond to said comments prior to the filing ofits 
SRAR. 
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e. The August 5th submis~ion was made notwithstanding letters of June ·11 th, 


15th
, 18m, 25 rh a.n,d 30tl


\ July 13 th and August 4th from the City's redevelopment counsel 
to SHG advising it had no right to interfere with the CitY's application for its 
environmental approvals, including through ex parte cornniunications and/or unilateral 
submissions. 


f. The City's redeve16pment counsel, by Jetter dated August 5, 2010, sent a . 
Notice ofBreach of Contract to SHG advising that the August Srh submission, constituted 
"a serious breach of contract, and in the event that the City's environmental approvals are 
not issued by DEP in a timely manner, the City reserves all ofits rights with respeCt 
thereto." The letter further demanded the immediate rescission of the offending 
cOffi!llunication. 


g. SHG affIrmatively refused to rescind its August 5th submission hi a letter 
from its environmental counsel. 


h. The City's environmental consultant and environmental counsel have now 
advised the City that in their professional judgments, as a result of the interference by 
SHG the City will not be able to obtain its Environmental Approvals in a timely manner. 
Additionally, the City's environmental counsel and environmental consultant advise that 
any efforts to obtain the outstanding approvals will be hampered by the continued 
participation of SHG in the approval process (as provided by the PSA), given the above 
pattern·of conduct. 


# # # # # 
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DECOTIIS 

DeCotlls, fitzPatrick &. Cole, llP 


OFFICE 


GLENPOINTE CENTRE WEST 


500 FRANK W. BURR BLVD. SUITE 31 


TEANECK, NEW JERSEY 07666 


T; 201.928.1100 F: 201.928.0588 


WWW.OECOTIISlAW.COM 


DIRECT 
FRANCIS X. REGAN. ESQ. 


FREGAN@DECOTIISLAW.COM 


201.907.5280 


August 12, 2010 


VIA FACSIMILE AND OVERNIGHT MAIL DELIVERY 
Gordon N. Litwin, Esq. 
Ansell Grimm & Aaron 
60 Park Place 
Suite 1114 
Newark, New Jersey 07102 


RE: 	 City of Hoboken to SHG Hoboken Urban Renewal Associates, LLC 

Block 1, Lot 1 - Hoboken, NJ 



NOTICE OF ANTICIPATORY BREACH 
Dear Mr. Litwin: 


SHO Hoboken Urban Renewal Associates, LLC ("SHO',) is in. receipt ofyour letter dated 
August II, 2010, purporting to unilaterally terminate the Purchase and Sale Agreement, dated 
June 30, 2008 (the "PSA") alld the Redeveloper's Agreement, dated June 30,2008 (the "RDA") 
by and between SHO and the City of Hoboken (the "City") in regards to the City DPW garage 
property (Block 1, Lot I). The grounds upon which the City attempts to terminate the PSA and 
Lhc RDA are specious and lack any legal or factual basis. SHa nt no time acted in bad faith or 
interfered with the City's obligation to obtain any and all envirorunental approvals. It is readily 
apparent that the City's eleventh hour attempt to terminate the PSA and RDA stems from the 
City's inability to meet its contractual requirements and satisfY all conditions precedent to 
closing, as set forth in the PSA, including without limitation delivery of the No Further Action 
letter from the New Jersey Department of Envirorunental Protection and vacation of the DPW 
garage property. 


SHO is ready, willing and able to close and. pursuant to the terms of the PSA, has set an 
11:00 a.m. closing time for Friday, August 13, 2010 at our offices. Despite the City'S attempted 
wrongful termination of the PSA and RDA, SHO will appear and will be ready. willing and able 
to close, provided the City has satisfied all conditions precedent to closing. 


If the City fails to appear and fails to satisfy all conditions precedent to closing, it will be 
in breach of the PSA, and pursuant to Section 15(b)(ii) of the PSA, SHG shall be entitled to and 
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hereby demands - the immediate return of the City Fee paid by SHG and the Deposit Monies, 
with interest, being held by your firm as escrow agent. 


SHG hereby reserves all rights and remedies under the PSA, the RDA, and any other 
applicable law. . 


Very truly yours, 

DeCotiis, FitzPatrick & Cole, LLP 



cc: 	 Michael Kates, Esq. Corporation Counsel, City of Hoboken 
Peter Hekemian, SHG Hoboken Urban Renewal Associates, LLC 
Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Associates, LLC 
Robert Crespi, Esq., Wolff& Samson PC 


.1.163282v.1 
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DECOTIIS 

DeCotiis, Fitzpatrick & Cole, lLP 


OFFICE 


GLENPOINTE CENTRE WEST 


500 FRANK W. BURR BLVD. SUITE 31 


TEANECK, NEW JERSEY 07666 


T; 201.928.1100 F: 201.928.0588 


WWW.DECOTIISLAW.COM 


DIRECT 


FRANCIS X. REGAN, ESQ. 


FREGAN@DECOlIISLAW.COM 


201.907.5280 


August 13,2010 


VIA FACSIMILE AND OVERNIGHT MAIL DELIVERY 


Gordon N. Litwin, Esq. 
Ansell Grimm & Aaron 
60 Park Place 
::)uile;: 1114 
Newark, New Jersey 07102 


RE: 	 City of HoboIt en to SHG Hoboken Urban Renewal Associates, LLC 

Block 1, Lot 1 - Hoboken, NJ 



NOTICE OF ACTUAL BREACH AND 
DEMAND FOR RETURN OF DEPOSIT AND FEES 


Dear Mr. Litwin: 


Despite the City of Hoboken's (the "City") attempted wrongful termination of the 
Purchase and Sale Agreement (the "PSA") and Redeveloper's Agreement, both dated June 30, 
2008, on August 13, 2010 at 11:00 a.m., SHG Hoboken Urban Renewal Associates, LLC 
("SHG'') appeared in this firm's office and was ready, willing and able to close on the sale and 
purchase of the City DPW garage property (Block 1, Lot 1) (hereinafter, the "Property"), 
pursuant to the PSA. 


In addition to anticipatorily breaching the PSA and RDA (as set forth in my letter of 
yesterday'S date), the City is now in actual breach of the PSA and RDA because is has now 
failed to appear at the closing and has failed to meet its contractual obligations and satisfy all 
conditions precedent to closing, as set forth in the PSA, including without limitation delivery of 
the No Further Action letter for soil and a Remedial Action Workplan appro~a1 for groundwater 
from the New Jersey Department of Environmental Protection and vacation of the DPW garage 
property. 


It is our understanding based upon the receipt of your letter this afternoon, that the City 
has taken the position that the PSA is terminated and therefore, it has waived any cure period for 
the anticipatory breach, as well as all other breaches stated herein. Thus, in accordance with 
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Section 15(b)(ii) of the PSA, SHG is entitled to and hereby demands the immediate return of the 
City Fee paid by SHG and the Deposit Monies, with interest, being held by your firm as escrow 
agent. In the event the return of the City Fee paid by SHG and the Deposit Monies, with interest, 
is disputed, you are hereby directed to retain these funds in escrow until ordered to release same 
by a reviewing court. 


In addition to the actual breaches by the City set forth above, the City has breached the 
PSA as previously set forth in the following correspondence: 


• June 14,2010 letter from Francis X. Regan, Esq. to Gordon N. Litwin, Esq.; 
• June 25, 2010 letter from Francis X. Regan, Esq. to Gordon N. Litwin, Esq.; 
• July 19, 2010 letter from Robert H. Crespi, Esq. to John Scagnelli, Esq.; 
• July 21,2010 letter from Robert H. Crespi, Esq. to Gordon N. Litwin, Esq.; and 
• August 5, 2010 letter from Robert H. Crespi, Esq. to Gordon N. Litwin, Esq. 


The breaches by the City set forth in this correspondence are incorporated by reference herein. 


SHG hereby reserve all rights and remedies under the PSA, the RDA, and any other 
applicable law. 


Very truly yours, 

Dt;lCotiis, FitzPatrick & Cole, LLP 



BY:(lii!1p
s . Regan 


cc: Michael Kates, Esq., Corporation Counsel, City ofHoboken 
. City ofHoboken, 94 Washington Street, Hoboken, NJ 07030 



Peter Hekemian, SHG Hoboken Urban Renewal Associates, LLC 

Douglas M. Cohen, Esq., SHG Hoboken Urban Renewal Associates, LLC 

Robert Crespi, Esq.) Wolff & Samson PC 
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